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No. 12,857 

APPELLANTS STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Government should have been allowed to prove ap¬ 
pellant’s participation in the alleged crime by using against appellant the 
hearsay testimony that placed before the jury the contents of extra-judi¬ 
cial confessions and statements which Wilkins (appellant’s co-defendant at 
the first trial) had made in appellant’s presence while appellant and Wil¬ 
kins both were under arrest and in custody; or whether, on the contrary, 
this evidence was inadmissible because: 

(A) it was outside the proper scope of the ’’admissions” excep¬ 
tion to the hearsay rule, and to stretch the ’’admissions” exception 
to cover this evidence would be to violate the Bill of Rights; and 

(B) in any event its use should have been prohibited to the Gov¬ 
ernment on the ground that it was obtained as a product of improper 
police practices of interrogation and, in addition, on the ground that 

^ it was obtained in violation of the McNabb rule as to prompt arraign¬ 
ment; and 

(C) it was incompetent in view of the fact that Wilkins’ proven in¬ 
sanity meant that its content had come from a lunatic source. 

2. Whether the Government met its burden of proving beyond a rea¬ 
sonable doubt, by evidence sufficient to send to the jury, that appellant 
was sane at the time of the alleged offense; and if the Government did not 
meet this burden of proof, then whether this Court in reversing the con¬ 
viction should direct the entry of a judgment of not guilty by reason of in¬ 
sanity. 

3. Whether the conviction should be reversed because of the gross¬ 
ly unfair tactics used by the prosecutor. 

4. Whether the erroneous and inadequate charge of the trial judge 
seriously prejudiced the jury’s consideration of appellant’s insanity de¬ 
fense. 
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Appeal From The United States District Court 
* For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is a criminal case which now comes before this Court for the 
second time, the conviction at the first trial having previously been re¬ 
versed by this Court in Kelley v. United States , No. 12,025, decided 
November 24, 1954, reported at 221 F. 2d 882. Reversal was based on 
the ground that, in the light of 18 U. S. C. Section 4244, the motion which 
had been made at the outset of the trial,' for a judicial determination of 
appellant’s competency to stand trial, had been improperly denied. Pur¬ 
suant to this Court’s mandate, further proceedings were thereafter held 
for the purpose of complying with 18 U. S. C. Section 4244. On April 29, 
1955, after a hearing, the District Court entered an order determining 
appellant to be competent to stand trial (J. A. 156). The case was ac¬ 
cordingly tried a second time in the District Court on June 23-28, 1955. 
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The jury returned a verdict of guilty. On August 1, 1955, appellant was 
sentenced to two-to-ten years imprisonment (J. A. 160). Notice of ap¬ 
peal was filed August 11, 1955 (J. A. 161). Thus the appeal was timely 
(Rule 37, Federal Rules of Criminal Procedure) arid is duly pending pur¬ 
suant to 28 U. S. C. Section 1291. On October 7, 1955, this Court author¬ 
ized the appeal to proceed in forma pauperis. 

STATEMENT OF THE CASE 

The indictment charges that appellant, together with one Lewis J. 
Wilkins, on April 25, 1952, within the District of Columbia committed a 
robbery by taking from the possession of Joseph A. Corbey about $1, 014 
in money which was the property of the Chesapeake and Potomac Tele¬ 
phone Company ; (J. A.: 156). 'Appellant and Wilkins were both arrested on 
May 12, 1952. Appellant has been continuously in custody since that date. 

On June 25, 1952, the District Court (Judge Laws), upon consid¬ 
eration of a motion by appellant's attorney for a mental examination of 
appellant pursuant to 18 U. S. C. Section 4244, ordered that appellant be 
examined by Dr. Joseph L. Gilbert and Dr. Amino Peretti, qualified 
psychiatrists (J. A. 176). Dr. Gilbert was then the Chief Psychiatrist 
at Gallinger Hospital, as well as Alienist for the District of Columbia, 
and Dr. Peretti was Assistant Chief Psychiatrist at Gallinger Hospital; 
both were frequently appointed by the District Court as impartial psychia¬ 
trists to make mental examinations in such cases. It is clear that in this 
case they were selected by the District Court with the full consent of the 
United States Attorney's Office. These circumstances, together with 
the nature of the testimony given contemporaneously by Drs. Gilbert and 
Perretti in July 1952, are important to this appeal, in view of several 
events which occurred at appellant's second trial in June 1955—particularly 
(a) the testimony given at the second trial by Drs. Gilbert and Perretti, 
which provided direct support for appellant's insanity defense, and the 
Government’s utter failure to bring forward any testimony, medical or 
otherwise, which would meet the Government's burden of proving beyond 


a reasonable doubt that appellant was sane at the time of the alleged of¬ 
fense; (b) the prosecutor’s extreme assault upon the adequacy of these 
examinations which had been conducted by Drs. Gilbert and Perretti; 
and (c) the prosecutor’s abusive treatment of Drs. Gilbert and Perretti, 
as well as his overzealously derisive observations to the jury concerning 
their testimony. 

The record shows that Dr. Gilbert examined appellant on July 5 
and July 12, 1952, and thereupon reported to the District Court: "These 
examinations reveal and it is my opinion that Stephen S. Kelley is of Un¬ 
sound Mind, suffering from Dementia Praecox, and commitment to a 
hospital for the care of the mentally ill is recommended” (J. A. 177). 

Dr. Perretti examined appellant on July 12, 1952 and reported to the 
District Court: ”As a result of such mental examination I conclude that 
this man is of Unsound Mind suffering from Dementia Praecox and com¬ 
mitment to a hospital for the care of the mentally ill is recommended” 

(J. A. 177). Supporting affidavits were filed by Drs. Gilbert and Perretti 
(J. A. 179). No suggestion was then made by the United States Attorney 
that these mental examinations were in any way inadequate or insuffi¬ 
cient, or that they should be supplemented by further inquiries or ex¬ 
aminations. Indeed, on July 18, 1952 the United States Attorney filed 
a verified motion for a judicial determination of appellant’s mental com¬ 
petency pursuant to 18 U. S. C. Section 4244, representing to the District 
Court that it appeared from the reports and affidavits of Drs. Gilbert 
and Perretti ’’that the defendant is presently insane or otherwise so men¬ 
tally incompetent as to be unable to understand the proceedings against 
him or properly assist in his own defense” (J. A. 178-179). The veri¬ 
fied motion was signed by the United States Attorney and by William S. 
McKinley, Esq., Assistant United States Attorney. Similar develop¬ 
ments had occurred with respect to the mental condition of the co-defen¬ 
dant Wilkins. 

On July 18, 1952 the District Court (Judge Tamm, who later was 
to be the trial judge at appellant’s second trial) held a hearing pursuant 
to 18 U. S. C. Section 4244. Testimony was received from Drs. Gilbert 




and Perretti, both doctors being called by Martin McNamara, Esq., 
Assistant United States Attorney, as witnesses on behalf of the United 
States (J. A. 172, 174). Dr. Gilbert described appellant’s mental con¬ 
dition as follows (J. A. 173): 

”As a result of my examinations of Stephen 
S. Kelley, it is my opinion that he is of unsound 
mind, also suffering from the common type of men¬ 
tal disorder, dementia praecox, with symptoms large¬ 
ly of the paranoid variety but he is also very depressed, 
evasive, suspicious, people have persecuted him, he 
has been nervous for a long time, he dates it back to 
the time he left the Service sometime in 1945 or 1946. 

He said he was even nervous before he came out of the 
Army. He had some trouble, but was discharged from 
the Army. People stare at him, talk about him, refer 
to him with various derogatory terms, people on the 
street, even strangers, when he goes out on the street 
or in the restaurants, they remark about him, talk about 
him, friends have turned against him and they have made 
efforts to frame him up. He has been very depressed 
over this attitude of people toward him which he believes 
has been true and has thought about ending his life. He 
is very shut in, seclusive. At times during my examin¬ 
ation, he’d refuse to answer or was unable to answer, 
and he is, I think, a very sick boy and should be com¬ 
mitted for treatment. ” 

Dr. Gilbert also testified that ”the active symptoms have been going on 
for a long time” and that appellant had been psychotic ’’almost several 
years, a long time, I think” (J. A. 174). Dr. Perretti testified that 
(J. A. 175): 

”. . . as a result of the examination, I concluded that 
he is suffering from a mental disorder, a psychosis, 
namely dementia praecox, paranoid type, character¬ 
ized by his mental symptom of extreme introversion, 
negativism, the presence of paranoid ideas, delusions 
of reference, ideas of persecution, hallucinations. " 

Dr. Perretti also testified ”1 believe he has been of unsound mind for 
sometime” (J.A. 175). 

The United States Attorney’s Office in no way suggested that the 
mental examinations had not been sufficient. On the contrary, the 


Government was plainly satisfied that the reports and testimony given 
by Drs. Gilbert and Perretti, whom it was calling as the sole witnes¬ 
ses, provided a proper basis for the District Court to act; and an ap¬ 
propriate commitment order had been prepared by and was submitted 
to the District Court by the Assistant United States Attorney (J. A. 175). 

At the conclusion of the hearing the District Court found that appellant 
”is presently insane and so mentally incompetent as to be unable to 
understand the proceedings against him, or properly to assist in his 
own defense”, and appellant was committed to the custody of the At¬ 
torney General (Tr. 376 in No. 12, 025). A similar order was entered 
with respect to Wilkins. 

The record leaves unexplained why it was that appellant was not 
transferred to St. Elizabeths until almost three months later. In any 
event, appellant was admitted to St. Elizabeths on October 7, 1952, re¬ 
ceived treatment there, and was discharged on February 13, 1953, on 
the basis of a certification by the Superintendent of St. Elizabeths that 
appellant ”has recovered his reason and that he is now of sound mind” 

(Tr. 378 in No. 12, 025). Appellant was thereupon transferred back to 
the District of Columbia Jail. Wilkins was discharged from St. Eliza¬ 
beths on April 28, 1953. 

Trial of the case was postponed by a series of continuances until 
the fall of 1953. Neither at the time he was released from St. Elizabeths, 
nor at any time thereafter before the first trial, was any judicial deter¬ 
mination ever made that appellant was sane and competent to stand 
trial. When the first trial opened before Judge Letts and a jury on Oc¬ 
tober 13, 1953, appellant’s counsel moved for a further mental exami¬ 
nation. The District Court’s denial of this motion, and its failure to 
make a judicial determination as to appellant’s competency to stand 
trial, resulted in the reversal of appellant’s conviction. Kelley v. 

United States , No. 12,025, 221 F. 2d 822. With respect to various 
other grounds of reversal which were urged on the first appeal, this 
Court stated in its opinion (221 F. 2d at 825); ”In view of the foregoing 
it is not essential to pass upon other grounds urged for a new trial”. 



At the first trial neither appellant nor Wilkins testified, and the 
evidence linking appellant with the crime was largely circumstantial, 
apart from certain extra-judicial confessions and statements which 
Wilkins had made after being arrested and while both he and appellant 
were in custody. The jury at the first trial found appellant guilty and 
found Wilkins not guilty by reason of insanity. The admissibility of 
Wilkins’ extra-judicial confessions and statements, as evidence against 
appellant, was one of the points argued on appellant’s first appeal; this 
Court found it unnecessary to decide the issue. 

The mandate reversing appellant’s conviction was handed down on 
December 23, 1954. Thereafter further proceedings were had in the 
District Court for the purpose of complying with 18 U. S. C. Section 4244. 
On February 24, 1955, appellant was returned to St. Elizabeths for men¬ 
tal examination; on March 29, 1955, the Superintendent of St. Eliza¬ 
beths certified appellant to be presently sane and competent to stand 
trial; and on April 29, 1955, after a hearing, the District Court (Judge 
McGarraghy) entered an order determining appellant to be competent to 
stand trial (J. A. 156). 

The second trial commenced before Judge Tamm and a jury on 
June 23, 1955. Appellant alone was on trial, since the charge against 
Wilkins had been disposed of at the first trial by the verdict that Wilkins 
was not guilty by reason of insanity. 

At the second trial there were two principal issues. The first of 
these was whether the Government established beyond a reasonable doubt 
that appellant participated in the alleged robbery. The evidence as to 
this will later be described more in detail (see Point I, below). Here 
it suffices to say that, as at the first trial, the evidence was largely 
circumstantial, apart from extra-judicial confessions and statements 
which had been made by Wilkins in appellant’s presence at a time when 
both Wilkins and appellant were under arrest and in custody. Appellant 
himself did not testify at the trial, nor did Wilkins. The admissibility 
of Wilkins’ confessions and statements, despite their hearsay nature 
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and their obviously prejudicial content, was strongly contested, but the 
trial judge ruled that they were admissible. 

The second principal issue was whether the Government estab¬ 
lished beyond a reasonable <?oubt that appellant was sane at the time 
of the alleged offense (April 25, 1952). The evidence as to this is sum¬ 
marized in Point n, below. It should be noted here that the testimony 

•v 

of both Dr. Gilbert and Dr. Perretti gave direct support to appellant's 
insanity defense; and the Government, though it had known for three 
years that the evidence of these two impartial experts would be avail¬ 
able to appellant and would substantiate the defense, nevertheless was 
unable to bring forth any medical testimony in support of its burden of 
proving beyond a reasonable doubt that appellant was sane. Instead 
the Government relied solely, for this phase of the case, upon some 
very fragmentary lay testimony as to appellant's demeanor; and this 
lay testimony, as will be shown below, in no way filled in the fatal gaps 
in the Government's proof. As will likewise be shown below, the jury’s 
verdict of guilty was preceded also by exceptionally unfair conduct of 
the prosecutor (see Point m), and by erroneous and inadequate instruc¬ 
tions from the trial judge (see Point IV)—all of which seriously preju¬ 
diced the jury’s consideration of appellant's insanity defense. 

After the verdict a Motion for Judgment of Acquittal and/or New 
Trial, filed on appellant's behalf (J. A. 157), was heard and denied 
(J. A. 147-154, 159); and on August 1, 1955, appellant was sentenced 
to a term of two-to-ten years imprisonment (J. A. 160). This appeal 
has duly followed. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 

The constitutional and statutory provisions involved, being lengthy, 
are set forth in an Appendix to this Brief. 
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STATEMENT OF POINTS 

1. The conviction should be reversed because the hearsay testi¬ 
mony, placing before the jury the contents of the extra-judicial confes¬ 
sions and statements which Wilkins had made in appellants presence 
while appellant and Wilkins were both under arrest and in custody, was 
clearly inadmissible evidence, was not within any proper exception to 
the hearsay rule, and was seriously prejudicial to appellant. 

2. The conviction should be reversed because the Government 
did not meet its burden of proving beyond a reasonable doubt, by evi¬ 
dence sufficient to send to the jury, that appellant was sane at the time 
of the alleged offense; and in addition, this Court should direct the en¬ 
try of a judgment of not guilty by reason of insanity. 

3. The conviction should be reversed because appellant was de¬ 
prived of a fair trial through gross misconduct of the prosecutor who, 
by unfair tactics, seriously prejudiced the jury’s consideration of the 
insanity defense and who also, in his opening statement to the jury, 
seriously misrepresented the evidence. 

4. The conviction should be reversed because the erroneous and 
inadequate instructions of the trial judge seriously prejudiced the jury’s 
consideration of the insanity defense. 

SUMMARY OF ARGUMENT 

This case involves matters of considerable importance both to 
the proper administration of the criminal law and to the preservation 
of basic constitutional safeguards set forth in the Bill of Rights. 

The Government’s proof of appellant’s participation in the alleged 
crime rests primarily on a line of testimony that is pure hearsay. Hear¬ 
say has for centuries been one of the central problems of the law of ev¬ 
idence as it has developed in Anglo-American jurisprudence. In the 
present case, hearsay testimony put before the jury the contents of 
oral statements and confessions which had been made by Wilkins (ap¬ 
pellant’s co-defendant at the first trial) in appellant’s presence while 
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appellant and Wilkins were both under arrest and in custody. The 
theory under which this whole line of evidence was allowed to go be¬ 
fore the jury was that it came within the ’’admissions" exception to the 
hearsay rule; since appellant had not affirmatively and unequivocally 
denied Wilkins’ accusations—so the theory runs—therefore appellant 
must be deemed to have admitted them. But such a theory is wholly 
erroneous and misplaced in its present application. The record shows 
that, as to part of this hearsay testimony, appellant’s conduct had 
been to remain silent; as to part, appellant had affirmatively stated 
that he wanted to talk to a lawyer before he made any statement. For 
the law to treat such conduct by an accused in police custody as an 
"admission" of the truth of the accusation would make a mockery of 
the constitutional right to the assistance of counsel as well as of the 
constitutional privilege against self-incrimination. Under the estab¬ 
lished rule in the federal courts—recognized in the decisions of at 
least five circuits—such hearsay testimony could not properly be placed 
before the jury as evidence against appellant. Its use would constitute 
a new and most dangerous breach in the hearsay rule, and would be in 
conflict with the Bill of Rights. Moreover, to allow the use of this 
testimony would, on the present record, be to sanction improper prac¬ 
tices by police officers who persist in interrogating an accused prior 
to arraignment but after the accused has expressly stated a desire to 
consult with counsel before making any statements. The record in 
the present case further shows that the McNabb rule itself was vio¬ 
lated since the police officers delayed in making the arraignment so 
that they could proceed with an interrogation that would obtain self- 
incriminatory statements from appellant and his co-defendant; and 
the use of the evidence should likewise have been prohibited to the 
Government on that ground as well. A still further ground requiring 
its exclusion was the fact that Wilkins was insane at the time the con¬ 
fessions and statements were obtained from him. 

With respent- to appellant ’s insanity defense, the record shows that 
the Government did not me ^t conrpHg/i hnrHpn nf provin g beyond a 
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reasonable doubt, by evidence sufficient to send to the jury, that appel¬ 
lant was sane at the time of the alleged offense. The only medical testi¬ 
mony in the case, furnished by Dr. Gilbert and Dr. Perretti, was adduced 
by appellant and provided direct support for the insanity defense. The 
Government furnished no contradictory medical testimony, and its only 
so-called "rebuttal" evidence consisted of fragmentary testimony from 
lay witnesses which was so flimsy that the trial judge should never have 
allowed the case to go to the jury. Reversal of the conviction on this 
ground should be accompanied by a direction for the entry of a judgment 
of not guilty by reason of insanity. Even if, as to this latter point, the 
matter is considered to be not mandatory but to rest within the discre¬ 
tion of this Court, such a direction would be the just and appropriate ac¬ 
tion, taking into account all the circumstances and particularly the fact 
that appellant has been continuously in custody since May 12, 1952. 

A further ground which requires reversal is that the trial was char¬ 
acterized by excessively unfair tactics on the part of the prosecutor . Some 
of this misconduct occurred during the prosecutor's abusive cross-exam¬ 
ination of Dr. Gilbert and of Dr. Perretti. But it occurred on a very much 
accelerated scale during the prosecutor's summation to the jury, when the 
prosecutor's denunciation of Dr. Gilbert and Dr. Perretti went so far be¬ 
yond the realm of fair comment as to deprive appellant of a fair trial. In 
addition, in his opening address to the jury the prosecutor made a serious 
and inexcusable misrepresentation of the evidence which the Government 
would produce pertaining to identification of appellant as a participant in 
the alleged crime. 

Finally, the conviction must be reversed because the ^erroneous and 
inadequate instructions of th p tria1 judge seriously prejudiced the jury's 
consideration of the insanity defense. The judge specifically and improp¬ 
erly singled out for "emphasis" to the jury the fact that they were not 
bound by the testimony of the expert witnesses. By this emphasis the 
judge abandoned the impartial neutrality which was required on this sub¬ 
ject and at the same time appeared to take sides with the prosecutor's 
extreme denunciation of the expert witnesses. The judge likewise at one 
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point in his charge shifted the burden of proof to appellant by describing 
the insanity issue to the jury as something on which it was open to the 
jury to "find beyond a reasonable doubt that at the time he committed the 
crime he was suffering from a diseased or defective mental condition". 

Thus, although at numerous other places the judge correctly charged 
that the burden of proof was on the Government to establish appellant’s 
sanity beyond a reasonable doubt, nevertheless the charge was at best 
internally inconsistent and highly confused on this vital issue. Finally, 
the judge omitted informing the jury that, in the event they found appel¬ 
lant not guilty by reason of insanity, then appellant would be subjected to 
further mental examination to decide whether and when appellant could 
safely be released without probability of harm to society. This was de¬ 
spite the fact that by its Durham and Taylor opinions, decided before the 
trial here under review, this Court had made it clear that the judge "should" 
so inform the jury in view of the great practical bearing of this factor on 
the jury’s deliberations. Accordingly, in the aggregate the record plainly 
shows that by its improper emphasis, by its lack of clarity, and by a funda¬ 
mental omission, the judge’s charge effectively smothered the insanity de¬ 
fense. 

For each and all of these reasons, the conviction cannot stand. 


ARGUMENT 

I 

THE CONVICTION SHOULD BE REVERSED BECAUSE THE HEARSAY TESTIMONY, 
PLACING BEFORE THE JURY THE CONTENTS OF THE EXTRA-JUDICIAL CON¬ 
FESSIONS AND STATEMENTS WHICH WILKINS HAD MADE IN APPELLANT’S 
PRESENCE WHILE APPELLANT AND WILKINS WERE BOTH UNDER ARREST AND 
IN CUSTODY, WAS CLEARLY INADMISSIBLE EVIDENCE, WAS NOT WITHIN 
ANY PROPER EXCEPTION TO THE HEARSAY RULE, AND WAS SERIOUSLY 
PREJUDICIAL TO APPELLANT. 


The Government’s main evidence seeking to establish appellant’s 
participation in the alleged robbery consisted of hearsay testimony. This 
hearsay testimony, which will be detailed in a moment, placed before the 
jury the contents of various extra-judicial confessions and statements which 
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had been made by Wilkins (the co-defendant at the first trial) in appellant’s 
presence after appellant and Wilkins were both under arrest and in custody. 

For the rest, the Government’s proof was essentially circumstan¬ 
tial. If believed by the jury, it was sufficient to establish that, at about 
8:50 p. m. on April 25, 1952, two negro men entered the telephone com¬ 
pany at 725 13th Street, N. W.; one of the men dropped a piece of paper on 
the desk of Corbey, the evening manager, which said: ’’Read carefully. 

Put all money in bag or get shot”; Corbey complied by putting $1, 025 
into the bag; and within three to five minutes the two intruders had left 
with the bag of money. Corbey was unable to identify either of the men, 
testifying that he was not able to get a look at either of them (J. A. 9-11). 

A building attendant, Hamilton, was also in the office at the time; Hamil¬ 
ton identified Wilkins as one of the two participants (J. A. 12-13); as to 
appellant, however, Hamilton was able to testify only that appellant ’’re¬ 
sembles the same person”, ’’but I didn’t see him present face to face”; 
that he (Hamilton) had never told anyone he could identify appellant as 
being present; and that he was relying on the fact that he (Hamilton) had 
later heard Wilkins say, in the interview at police headquarters, that ap¬ 
pellant was the other man (J. A. 13, 16-17). A cleaning girl was also in 
the office at the time (J. A. 10), but the Government did not call her as a 
witness. Thus there was no actual identification of appellant by anyone 
who saw the alleged robbery take place. The Government’s proof, if be¬ 
lieved by the jury, also showed that a taxi driver, Queen, had, at about the 
time when the alleged robbery occurred, driven Wilkins and appellant to a 
place which was between 12th and 13th Streets on H Street, where Queen 
let them out—the telephone company being on 13th Street between G and H 
Streets; that Queen had waited, driving his taxi around the block, and when 
Wilkins and appellant returned about eight minutes later, Queen then took 
them to North Capitol and Rhode Island Avenues (J. A. 17-20). But the 
witness Queen did not see, did not know about, and did not testify in any 
way concerning the circumstances of the alleged robbery. The Govern¬ 
ment also introduced evidence tending to show that on April 30, 1952 
(five days after the alleged robbery) appellant purchased a 1950 Cadillac, 
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making a down payment of $1, 350 in bills of small denomination (J. A. 29- 
38). 

As already indicated, the heart of the Government's case as to ap¬ 
pellant’s participation was pure hearsay. This hearsay was in the form 
of testimony , admitted over vigorous objection, 1 reciting the contents o f 
extra-judicial statements and confessions made by Wilkins in appellant’ s 
presence , at a time when Wilkins and appellant were both under arre st 
and in custody. Neither Wilkins nor appellant was a witness at the trial ; 
so that this whole line of testimony at the trial consisted of what other 
people had heard Wilkins or appellant say or not say. 

Appellant contends that this hearsay testimony should have been ex- 

% 

eluded on each of several grounds, as well as on all the grounds combined: 
(A) contrary to the trial judge’s ruling, the testimony did not properly 
come with the ’’admission 1 ’ exceptio n to the hearsay rule, and to stretch 
the ’’admissions” exception to cover this testimony would be to violate the 
Bill of Rights; (B) in any event, the statements and confessions of Wilkins, 
and appellant’s reactions thereto, were obtained under circumstances show¬ 
ing improper police practices of interrogation, as well as violation of the 
principles established bv McNabb v. United States . 318 U. S. 332 (1943) 
and related cases; and (C) in addition . Wilkins’ proven insanit y, as of 
the time he made the extra-judicial statements and confessions, disquali¬ 
fied their content as having come from a lunatic source. 

The inadmissible hearsay testimony was as follows: 

(1) Hamilton, the telephone company building attendant, was allowed 
to testify, over objection, that there came a time 2 when he was present 


The objections began during the prosecutor's opening statement to the jury when the prosecutor recited 
some of this hearsay testimony which the Government intended to use, and appellant's trial counsel then 
moved for a mistrial ( J. A. 5-6). Objections were later interposed to this line of testimony when it was 
adduced by the Government through the witness Hamilton (J .A. 14), through the police officer O’Neill 
(J. A. 41-43), and through police officer Reed (J. A. 56). 1 It was the basis of other objections made and 
argued during the course of the trial (J. A. 44-46, 65), as well as the basis of a motion for acquittal or 
mistrial (J. A. 103-110). In addition, it was made and argued as part of the post-trial motion made on 
appellant's behalf (J. A. 147-154, 157). These objections were resisted by the Government and were all 
overruled by the trial judge. 

O 

Hamilton's testimony does not expressly fix the date, although the record as a whole indicates this took 
place duringfhe morning of May 12, 1952. 
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at police headquarters during an interrogation of Wilkins and that appel¬ 
lant was also present during that interrogation. On this occasion, accord¬ 
ing to Hamilton, Hamilton heard Wilkins say that ’’Kelley has been trying 
to get me to get some quick money for quite a few weeks”; he heard Wil¬ 
kins say that Kelley had said ’’Let’s go get some money”, but that Wilkins 
did not know where he was going; he heard Wilkins say that Wilkins and 
Kelley had gone to the telephone company office on April 25th; and he 
heard Wilkins say "that when we went and split the money up I went home 
and he [Kelley] went home" (J. A. 14-16). 

The prosecutor then proceeded with the examination of Hamilton as 
follows (J. A. 16): 

”Q. Now, what, if any, statement did the defen¬ 
dant Kelley make at that time ? 

”A. He didn’t make any whatsoever. 

”Q. Did there come a later time when you were 
present when Kelley did make any reply? 

”A. He didn’t make any at all. 

”Q. None that you recall ? 

”A. No, sir.” 

Accordingly, this hearsay testimony from Hamilton could have been admis¬ 
sible only on the theory that a man who is under arrest may not remain 
silent, but must speak up and affirmatively deny an accusation made against 
him by another person under arrest, or else the law will deem him to have 
admitted the truth of the accusation and will allow hearsay testimony as to 
the contents of the accusation to be put into evidence under the "admissions” 
exception to the hearsay rule. 

(2) Police officers O’Neill (J. A. 41-42, 47-48, 54- 55) and Reed 
(J. A. 56-57, 64) were allowed to testify, over objection, to the contents 
of an interrogation of Wilkins, conducted in appellant’s presence in the 
Robbery Squad office at police headquarters on the morning of May 12, 

1952, some hours after Wilkins and appellant had been arrested. Messrs. 
Corbey and Hamilton were also present during this interrogation (J. A. 42, 
54). The substance of what O’Neill and Reed heard Wilkins say on that 
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occasion may be summarized as follows, though it was presented to the 
jury in somewhat more vivid detail: At about 8 p. m. on April 25, 1952, 
Wilkins and Kelley had hailed a taxi; they had directed the cab driver to 
13th and H Streets; they had told the cab driver to wait for them; they 
had gone to the telephone company office at 725 13th Street, N. W.; ap¬ 
pellant had gone to the counter where Corbey was, passing a note to Cor- 
bey, and Wilkins had stood back, telling Hamilton not to move; a few min¬ 
utes later appellant had come to Wilkins and said "Let's go”; they had 
got back in the same cab, and had gone to North Capitol and U Streets, 

N. W.; then they went into the Twentieth Century Tourist Home, where 
they later split up the money, Wilkins T share being about $550. Officer 
Reed testified he had asked appellant what appellant had to say about Wil¬ 
kins' statement; that at first appellant had said "I do not wish to make a 
statement until I see my lawyer"; then Officer Reed had said 'Well, this 
is a very serious accusation, and I think you should have something to say 
about it"; then appellant had looked at Officer Reed and said: "Do you think 
I would tell you something that would put me in jail" (J. A. 57). Officer 
O'Neill testified that, after Wilkins had made the statement, Officer O'Neill 
then questioned appellant about it, asking appellant "what he wanted to say 
about it, since Wilkins had accused him completely in this robbery"; that 
appellant had replied "that he didn't want to make any statement until he 
consulted his lawyer"; and that appellant a few minutes later had said 
'Why should I tell you anything that would send me to jail?" (J. A. 48) 

(3) Similarly, police officers O'Neill (J. A. 48-49) and Reed (J. A. 
57-58) were allowed to testify that on May 14, 1952, at the District of 
Columbia Jail, the taxi driver Queen identified appellant and Wilkins as 
his two passengers. Wilkins and appellant, in the presence of each other, 
were interrogated by officers O'Neill and Reed as to the statements made 
by Queen. Officer Reed testified Wilkins had said that Queen's version of 
the trip "was correct", "was just what had happened". Officer Reed fur¬ 
ther testified: "I then asked Mr. Kelley if he had anything to say about it, 
and he said, 'I do not wish to comment on it until I see my lawyer' " 

(J. A. 58). 

o 
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It was plainly erroneous as a matter of law for these various items 
of hearsay testimony concerning the contents of Wilkins' extra-judicial 
statements and confessions, and of appellants' reactions thereto, to be 
admitted as evidence against appellant. 

It is true that in the different state jurisdictions there is a diver¬ 
gence of views as to whether statements are admissible against one de¬ 
fendant because, when made in his presence by a co-defendant, he has 
not denied them. In some states the evidence is clearly inadmissible; 
in others, the idea that a person who remains silent when thus accused 
is thereby admitting his guilt seems to have gained a limited acceptance 
in the criminal law. See 4 Wigmore, Evidence (3rd ed. 1940) Section 
1072, and 1953 Supplement Section 1072. But in the federal courts, and 
as to cases like the present, the rule of exclusion is clear and well estab¬ 
lished. The federal courts exclude, as inadmissible hearsay, the state¬ 
ments and confessions which a co-defendant or alleged accomplice makes 
in the defendant's presence after the defendant has been taken into custody; 
and they likewise exclude accusatory questions or statements from police 
officers. Under such circumstances the federal rule is that the failure 

* v ■ " — ---— 

of th e defendant to make a denial of the co-defendan t's confessions or 
statements, or of the police officer's accusatory statements, is not to be 
deemed an "admission" and does not properly bring the evidence within 
any exc eption to the hearsay rule . This appears from cases which have 
been decided by the Second, the Fourth, the Fifth, the Sixth and the Tenth 
Circuits: 

United States v. Lo Biondo, 

135 F. 2d 130, 131-132 (2nd Circ., 1943) 

United States v. On Lee, 

193 F. 2d 306, 310, 318 (2nd Circ., 1951), 
affirmed, 343 U.S. 747 (1952). 

Hanger v. United States, 

173 Fed. 54, 58-60 (4th Cir., 1909) 

Helton v. United States, 

221 F. 2d 338, 341-342 (5th Cir., 1955) 

McCarthy v. United States, 

25 F. 2d 298, 299 (6th Cir., 1928) 
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Yep v. United States, 

83 2d 4l (10th Cir., 1936) 

The governing principle was well stated by the Court of Appeals for the 

Second Circuit in the LoBiondo case , 135 F. 2d at 131-132: 

". . . Nor do we doubt that the charge as given was 
correct, if the evidence as to the arresting officer's 
question and the appellant's silence was properly in 
the case. But we do not think it was. It has frequent¬ 
ly been held that one under arrest or in custody, charged 
with crime, is under no duty to make any statement con¬ 
cerning the crime, and statements tending in implicate 
him made in his presence by others, although not denied 
by him, are not admissible against him. Yep v. United 
States, 10 Cir., 83 F. 2d 41, and cases therein cited. 

As was said in McCarthy v. United States, 6 Cir., 25 
F. 2d 298, 299, 'to draw a derogatory inference from 
mere silence is to compel the respondent to testify; 
and the customary formula of warning should be changed, 
and the respondent should be told, "if you say anything, 
it will be used against you; if you do not say anything, 
that will be used against you' ". Whether under special 
circumstances the rule of non-admissibility may be re¬ 
laxed, as suggested in Wigmore, Evidence, 3rd Ed. Sec¬ 
tion 1072, we need not now determine, for no circum¬ 
stances justifying its relaxation in the case at bar are 
apparent." 

These federal decisions have their roots in the Bill of Rights, and a con¬ 
trary rule would do substantial violence to the fundamental rights guaran¬ 
teed by the Fifth and Sixth Amendments. 

As the Court of Appeals for the Fifth Circuit said in the Helton case, 

supra, 221 F. 2d at 341-342: 

"The constitutional protection against self-in¬ 
crimination does not begin with a trial of a defendant on 
the charges against him. History tells us that it was 
the preliminary inquisition, prior to trial on the merits, 
which gave rise to the abuses, which resulted in the rec¬ 
ognition of the privilege against self-incrimination. Un¬ 
der our law it is not the function of police officers to 
determine for the benefit of the jury whether or not a 
person under arrest on suspicion of crime has given a 
sufficient explanation, or any explanation at all, and the 
fact that the accused here remained silent rather than 
risk unwitting distortion cf his statement by a police of¬ 
ficer at a later date does not give in law, and should not 
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be allowed to give in fact, rise to an inference of 
guilt. 8 Wigmore on Evidence Section 2272. It 
must be remembered that it is not the guilty alone 
who may exercise the privilege of remaining silent. 

An innocent person is entitled to the same protection 
when he deems his best interests will be served by 
electing that course. 8 Wigmoye on Evidence Section 
2251. " 

Some intimations looking in the opposite direction may be found in 
a District of Columbia case decided more than twenty years ago. Dicker - 
son v. United States , 62 App. D. C. 191, 193-194, 65 F. 2d 824, 826-827 
(1933), certiorari denied, 290 U.S. 665 (1933). These, however, were 
considerably qualified by the opinion in Skiskowski v. United States , 81 
App. D.C. 274, 277-279, 158 F. 2d 177, 180-182 (1946), certiorari den¬ 
ied, 330 U. S. 822 (1947), and in any event should not be deemed control¬ 
ling in the light of the unequivocal and well-reasoned decisions of five 
other circuits referred to above. 

This whole area is one where the federal courts should be particu¬ 
larly vigilant in preventing enlargements of the "narrow exception to the 
hearsay rule". Krulewitch v. United States , 336 U.S. 440, 443 (1949); 
compare Fiswick v. United States, 329 U.S. 211, 217 (1946). And the 
objection is even stronger where—as appellant did here—the defendant 
not merely refrains from denying his co-defendant's confession but af¬ 
firmatively indicates that the reason for his silence is a desire to consult 
with counsel. Under such circumstances it would especially impinge upon 
both the constitutional privilege against self-incrimination and the consti¬ 
tutional right to the assistance of counsel to allow the co-defendant's state¬ 
ment to be used in evidence against the defendant. Compare State v. Dow ¬ 
ling, 348 Mo. 589, 599-600, 154 S.W. 2d 749, 755-756 (1941); People v. 
Abel, 298 N.Y. 333, 335, 83 N. E. 2d 542, 543 (1949). 3 


In the Abel case, the New York Court of Appeals quoted with approval the following from its earlier 
opinion in People v. Rutlgliano , 261 N.Y. 103. 107, 184 N.E. 689, 690 (1933): "No cautious per¬ 
son, when in custody, accused of crime would care to enter into a discussion of his guilt or innocence 
with his captors and co-defendants, when what he said’might be used against him ... He is then un¬ 
der no duty to speak and his silence should not be counted as giving assent to what he hears. If he had 
counsel, he would doubtless be advised not to talk. If he had not, he should not be prejudiced thereby." 


In this connection the Court is further referred to a recent opinion 
within this Circuit, United States v. Kelly , 119 F. Supp. 217, 221-222 
(D. C. 1954). There Chief Judge Laws ruled that (119 F. Supp. at 222): 

"But whatever may be the correct rule with re¬ 
gard to silence on the part of a defendant upon a state¬ 
ment attributing crime to him, the facts of this present 
a different problem. Defendant Kelly was not silent. 

His statements Til tell my story to my lawyer f and 
T I have nothing to say at this time 1 appear to be the as¬ 
sertion of his legal right to refuse to talk. During an 
examination by the police while under arrest a defen¬ 
dant, usually conscious and often cautioned that any¬ 
thing he says may be used against him, well may be 
restrained from participating in a discussion of the 
case with police officers by a belief his interests will 
better be served at the time by exercising his right to 
remain silent. It is not reasonable to interpret an as¬ 
sertion of right as constituting an admission of guilt. 

Kelly’s refusal to comment on Washington’s confession 
may therefore not be construed as an admission of guilt, 
and is not admissible in evidence against him. ” 

A word perhaps should be added concerning the position which the 
Government took on the first appeal (Brief for Appellee in No. 12, 025, 
pp. 31-32), and apparently once again at the second trial, to the effect that 
this is not a case of so-called "silent assent" because appellant did not lit¬ 
erally remain silent. First, as to the admissibility of the hearsay testi¬ 
mony by the witness Hamilton (pages 13-14, above), it is a case of appel¬ 
lant’s wholly silent presence, since Hamilton did not hear appellant say 
anything at all in response to Wilkins’ confessions and statements. Sec¬ 
ond, as has been pointed out above, the error and the prejudice are not 
lessened but are aggravated in a situation where the defendant affirmatively 
says something to show that the reason for his declining to comment on the 
co-defendant’s confession is that he wishes to consult with an attorney be¬ 
fore he says anything. Indeed, once such a desire has been made known to 
the police, it can hardly be proper for the police to proceed with their in¬ 
terrogation until after the defendant has been afforded an opportunity to 
consult with counsel. Yet that is exactly what happened here. Despite 
the fact that appellant made plain his wish to consult first with counsel, 
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the testimony shows he was again asked what he had to say about Wilkins 1 
confession; indeed, police officer Reed admitted then saying to appellant 
,f Well, this is a very serious accusation, and I think you should have some 
thing to say about it”. Only then did appellant respond: ”Do you think I 
would tell you something that would put me in jail”. 

The right to counsel in federal criminal cases is guaranteed by the 
Sixth Amendment, and specific provisions have been included in Rules 5 
and 44 of the Federal Rules of Criminal Procedure for the purpose of as¬ 
suring that this right is a living reality. If the right to counsel is to be 
meaningful, it must include the right to have the benefit of counsel’s ad¬ 
vice as soon after arrest as the accused wishes to have counsel. Cer¬ 
tainly an option cannot be put into the hands of police officers to prevent 
the accused from consulting with counsel until after the police have com¬ 
pleted whatever further interrogation the police nevertheless choose to 
persist in. Nor can the police be permitted to take advantage of the lapse 
of time (essentially within their own control) between arrest and arraign¬ 
ment as a means of breaking down an accused’s express desire to consult 
with counsel before making any statement. Nor can it be proper conduct 
for police officers to argue with an accused by telling him that he ought to 
make a statement instead of talking to a lawyer first; such conduct con¬ 
stitutes the use of unlawful influence by police officers over an accused in 
custody, and, if sanctioned, would readily circumvent the great purposes 
of the Bill of Rights and the Federal Rules of Criminal Procedure? As the 
Supreme Court said in the McNabb case, supra, 318 U. S. at 343: 

”A democratic society, in which respect for the dig¬ 
nity of all men is central, naturally guards against the 
misuse of the law enforcement process. Zeal in track¬ 
ing down crime is not in itself an assurance of soberness 
of judgment. Disinterestedness in law enforcement does 
not alone prevent disregard of cherished liberties. Ex¬ 
perience has therefore counseled that safeguards must 


4 Compare the provisions of Article 31 of the Uniform Code of Military Justice, 50 U.S.C. Section 
602, entitled "Compulsory self-incrimination prohibited". 
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be provided against the dangers of the overzealous 
as well as the despotic. " 

In view of the rights protected by the Fifth and Sixth Amendments and by 

Rules 5 and 44 of the Federal Rules of Criminal Procedure, the police 

practice followed in the present case cannot be countenanced. Use of 

evidence thus obtained would violate the policies which the federal courts 
* 

should enforce as ’’proper standards for the enforcement of the Federal 
criminal law in the Federal courts”. McNabb v. United States , supra, 

318 U.S. at 341. 5 

Moreover, the rule has long been recognized that a confession or 
statement made while the accused is in custody cannot be admitted unless 
it is voluntary, Wan v. United States , 266 U.S. 1 (1924); Payton v. United 
States , 222 F. 2d 794, 797 (App. D. C. 1955), and cases cited; and cer¬ 
tainly there is nothing in the present record to support the view that appel¬ 
lant’s conduct, when he was confronted with the confessions and statements 
made by Wilkins, constituted any voluntary admission by him of participa¬ 
tion in the alleged robbery. As was stated by the Supreme Court of Mis¬ 
souri in State v. Dowling , supra, 348 Mo. at 599, 154 S.W. 2d at 756: 
’’Under our law when the defendant makes damaging admissions against 
interest while under arrest the big question is whether they were volun ¬ 
tary .... Proof of a defendant’s refusal , oral or mute, to make such 
admissions does not show voluntary action on his part. And the very re¬ 
fusal may i n the minds of the jury be damaging. ” 

In addition, the record in the present case shows tha t the require¬ 
ment of prompt arra ignment, imposed by Section 4-140 of the District of 
Columbia Code (’’immediately, and without delay") and by Rule 5 of the 
Federal Rules of Criminal Procedure ("without unnecessary delay"), was 
not complied with, and hence the evidence obtained at police headquarte rs 
during the peri od prior to arraignment should also have been excluded 

^[n criminal cases coming up from state courts under the Fourteenth Amendment, the scope of federal ap¬ 
pellate review is necessarily more narrow than it is with respect to cases coming up from the lower fed¬ 
eral courts. Yet even in confession cases under the Fourteenth Amendment, the opinions have empha¬ 
sized the importance of not depriving an accused person of the opportunity to consult with counsel, and 
of not interfering with his right to have the benefit of counsel in connection with confessions or statements. 
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under the rule of the McNabb case, supra, and Anderson v. United States , 
318 U. S. 350 (1943). The McNabb rule is applicable to cases arising in 
the District of Columbia. Upshaw v. United States, 335 U. S. 410 (1948). 
The present record shows that Wilkins was arrested by police officers 
about 3:00 a. m. on May 12, 1952 (J. A. 54-55, 56) and appellant was ar ¬ 
rested at about 4:00 a. m. on May 12, 1952 (J. A. 39-40, 115-116); each 
was taken to and kept in custody at the Robbery Squad office at police 
headquarters. So far as appears, the arrests were made without war¬ 
rants. When morning came, the police officers, instead of taking either 
Wilkins or appellant immediately and without unnecessary delay before 
a committing magistrate, elected to use the time for an extensive inter¬ 
rogation. At about 9:00 a. m. , in the presence of the two police officers 
as well as Corbey and Hamilton, Wilkins fina lly hp gran to make a s tate¬ 
men t (J. A. 55). The record is not entirely clear as to exactly what time 
appellant was taken before the United States Commissioner; police officer 
Reed at first said it was sometime on the morning of the 12th (J. A. 64), 
but on closer examination he said only that appellant was taken before the 
U.S. Commissioner "on the 12th of May” (J. A. 64). Since police officers 
Reed and O’Neill both testified that they were with appellant from 4:00 a. m. 
until sometime in the afternoon on the 12th (J. A. 115-116, 117), the rec¬ 
ord as a whole would indicate that appellant was not brought before th e 
U.S. Commission er until the afternoon . In any event, it is clear that the 
police officers, instead of following the mandate of the law and going be¬ 
fore the Commissioner immediately and without unnecessary delay, kept 
both appellant and Wilkins in custody for a period of some hours while 
a concerted effort was made to obtain self-incriminatory statements. It 
is equally clear here, as it was in the Upshaw case, supra, 335 U. S. at 
414, that: "However usual this practice, it is in violation of law, and 
confessions thus obtained are inadmissible under the McNabb r ule". And 

Haley v. Ohio , 332 U.S. 596, 600 (1948); Watts v. Indiana . 338 U.S. 49. 53 (1949); Harris v. South 

Carolina , 338 U.S. 68, 70 (1949); Leyra v. Denno , 347 U.S. 556, 561(1954). 



as the Supreme Court has just said in Rea v. United States , No. 30, Oc¬ 
tober Term 1955, decided January 16, 1956, "The power of the federal 
courts extends to policing these requirements [of the Criminal Rules] 
and making certain that they are observed", for "They are drawn for in¬ 
nocent and guilty alike" and "They prescribe standards of law enforce¬ 
ment. " 

There is still a further ground on which the confessions and state¬ 
ments of Wilkins should have been excluded. This ground—which was urged 
on the first appeal (Brief for Appellant in No. 12,025, page 39, footnote 5) 
and was likewise urged at the second trial—is that the record had estab¬ 
lished that Wilkins was insane at the time he made the confessions and 
statements, and confessions and statements from an insane source should 
not be admitted in evidence in a criminal case. 

Wilkins 1 confessions and statements were , as has been noted above, 
made on Mav 12 and M ay 14. 1952. The jury at thp fij gt trial fmmH Wil¬ 
kins to have been insane as of April 25, 1952 f t the date of the alleged crime, 
which was less than three weeks before May 12th. A prior judicial deter¬ 
mination under 18 U. S. C. Section 4244 had established the fact that Wil¬ 
kins was insane as of July 18, 1952, and the uncontradicted medical testi¬ 
mony had established that Wilkins 1 condition had been a continuing condition 
for a considerable period of time, so that the insanity must plainly have 
been prevalent at the intermediate dates of May 12 and 14, 1952,. whenWilkins 
made the oral confessions and statements which were utilized against ap¬ 
pellant at the second trial. Thus at the time of the second trial it must 
have been clear to the Government— and it must have been clear to the Dis¬ 
trict Court as well— that the oral confessions and statements of Wilkins 


were the confessions of a man insane at the time. This, indeed, was ac¬ 
cepted as the fact by the trial judge at the second trial, but the judge nev¬ 
ertheless ruled that the Wilkins 1 insanity was immaterial because Kelley 
"did not know that he [Wilkins] was incompetent or that he was of unsound 
mind”, and because it is the reaction of the accused, rather than the state 
of mind of the accuser, which the law depends upon as a guarantee of 
trustworthiness (J. A. 109-110). 
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First, it should be noted that the trial judge was making an assump¬ 
tion of fact not supported by the record, since the Government had pro¬ 
duced no evidence to show that appellant was unaware of Wilkins' insanity; 
hence even under the trial judge's own theory, no proper foundation had 
been laid for this evidence. But entirely apart from this, while the ques¬ 
tion presented is a somewhat novel one, it would appear that the trial 
judge's determination was plainly wrong. The Government brought for¬ 
ward no cases, either on the first appeal or during the second trial, which 
hold or which even intimate that the confession of a co-defendant who was 
insane at the time the confession is made is competent hearsay evidence 
against an accused, or that the silence of the accused when he hears such 
a confession can be used as an excuse to introduce the confession into ev¬ 
idence against him through hearsay testimony. Prior decisions of this 
Court indicate that a purported confession or statement made by an ac¬ 
cused who is afflicted with a "mania” or with "insanity" would not be ad¬ 
missible even against himself. Bell v. United States, 60 App. D. C. 76, 

77, 47 F. 2d 438, 439 (1931); Mergner v. United States , 79 App. D. C. 373, 
147 F. 2d 572 (1945), certiorari denied, 325 U. S. 850 (194 5); McAfee v. 
United States , 72 App. D. C. 60, 65, 111 F. 2d 199, 204 (1940), certiorari 
denied, 310 U. S. 643 (1940). The unfairness of making any such use of 
a confession despite its lunatic source, and the prejudicial and inflamma¬ 
tory effects of so doing, emphasize the importance of not permitting such 
a vast new breach of the hearsay rule now to be inaugurated. 



THE CONVICTION SHOULD BE REVERSED BECAUSE THE GOVERNMENT DID NOT 
MEE.T ITS BURDEN OF PROVING BEYOND A REASONABLE DOUBT, BY EVIDENCE 
SUFFICIENT TO SEND TO THE JURY, THAT APPELLANT WAS SANE AT THE 
TIME OF THE A LLEG ED OFFENSE; AND IN ADDITION, THIS COURT SHOULD 
DIRECT THE ENTRY OF A JUDGMENT OF NOT GUILTY BY REASON OF INSAN¬ 
ITY. 

In the present case the Government unquestionably had the burd en 
of provi ng beyond a reasonable doubt that appellant was sane at the tim e 

the alleged offense was commuted. The trial judge so instructed the jury 

0 

(J. A. 139, 140, 141). This was in accordance with the rule stated by this 
Court in Holloway v. United States , 80 App. D. C. 3, 4, 148 F. 2d 665, 

666 (1945) that: 

"In a criminal trial where insanity is put in is¬ 
sue, the burden is on the accused to overcome the 
presumption of sanity by evidence sufficient to create 
a reasonable doubt as to his mental capacity to com¬ 
mit the offense. When that is done, the burden is on 
the prosecution to establish the sanity of the accused. 

In such a situation the jury must be instructed that in 
order to convict they must believe beyond a reasona¬ 
ble doubt that the defendant was sane at the time of the 
offense. " 

See also Tatum v . United States , 88 App. D. C. 386, 389, 190 F. 2d 612, 
615 (1951); Durham v. United States , 94 App. D. C. 228, 232-235, 214 
F. 2d 862 , 866-869 (1954). 

By numerous motions appellant's trial counsel sought to obtain a di¬ 
rected verdict on the ground that the Government had failed to meet its 

7 

burden of proof. Denial of these motions was erroneous. The record 


6 As appears below (see Point IV, B) the trial judge also gave a contradictory instruction, which made 
the charge highly confusing. 

7 When the Government concluded its direct case, appellant's trial counsel moved for a judgment of ac 
quittal (J .A. 65). He made another motion for acquittal after the defense had presented its evidence 
(J. A. 107, 110-111). specifically pointing out the Government had offered no proof to establish ap¬ 
pellant’s sanity. After the Government’s rebuttal testimony, he again moved for acquittal, on the 
ground that the rebuttal testimony, which was all lay testimony, was inadequate to establish appel¬ 
lant's sanity (J. A. 118). All the motions were denied. 
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discloses an utter failure on the Government’s part to produce evidence 
which would warrant submitting to the jury the question whether it was 
established beyond a reasonable doubt that appellant was sane on April 25, 
1952 (the date of the alleged offense). And none of the evidence produced 
on behalf of the defendant in any way filled in this fatal gap in the Govern¬ 
ment’s proof. The trial court should therefore have directed and entered 
a judgment of not guilty by reason of insanity. 

The evidence relevant to this question can be briefly reviewed. 

The proof showed that in July 19 52—less than three months after 
the alleged offense—appellant had been separately examined, pursuant 
to court order, by Dr. Gilbert and by Dr. Perretti. Dr. Gilbert, a physi¬ 
cian with thirty years experience in psychiatry, was at the time of the 
mental examinations the Chief Psychiatrist at Gallinger Hospital as well 
as Alienist for the District of Columbia; and at the time of the trial, he 
was Chief of the Psychiatric Service at St. Elizabeths (J. A. 66). In twenty- 
five years at Gallinger he had examined twenty or thirty thousand people 
(J. A. 74). Dr. Perretti, a physician with twenty-four years experience 
in the field of psychiatry, at the time of the examinations was Assistant 
Chief Psychiatrist at Gallinger Hospital (J. A. 92, 101). 

At this second trial pr. Gilbp rt fpstifipd he had examined appellant 
on July 5 and July 12, 1952, and that as a result of the examinations and 
the symptoms elicited it was Dr. Gilbert’s opinion that appellant was then 
of unsound mind, suffering from dementia praecox (J. A. 67). Dr. Gilbert 
testified in more detail as to what appellant’s symptoms had been (J. A. 
67-68), recounting substantially what is set forth above at page 4, from 
the testimony he had given at the July 1952 hearing. Dr. Gilbert further 
testified that ’’from the history and the symptoms, it was my opinion that 
it [appellant’s condition] had been going on for several months or even a 
year or so” (J. A. 68); that the condition ”had existed for a considerable 
period of time”, ’’several months or possibly a year or so”, although 
’’one can’t exactly pinpoint the beginning of it” (J. A. 69). During a lengthy 
cross-examination, despite the most persistent hammering by the prose¬ 
cutor, Dr. Gilbert reiterated his views (J. A. 86-89). Dr. Gilbert 
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testified that in making the examinations he was aware of the possibility 
that there might be malingering and that he saw M no indication of malinger¬ 
ing” (J. A. 83). Dr. Gilbert further testified expressly, in response to a 
specific question by the prosecutor, that his opinion was that appellant 
was of unsound mind on April 25, 1952 (J. A. 89). 

Dr. Perretti testified that he had examined appellant on July 12, 

1952; that, because he had had so many examinations, he did not remem¬ 
ber appellant except from the record; that he had found appellant to be of 
unsound mind (J. A. 92-93). He testified what the symptoms had been, 
refreshing his memory from the transcript of the court hearing of July 
1952 (J. A. 93-94; and see pages 4-5, above); and that, as of July 1952, 
he believed appellant had been of unsound mind "for some time”, ”for a 
considerable period of time”, although ’1 just don T t know how long” (J. A. 
93-95). During an exceptionally hostile and abusive cross-examination 
at the hands of the prosecutor, Dr. Perretti in no way retreated from the 
view expressed in his direct testimony; and he testified that in reaching 
his conclusion he had had in consideration the possibility of malingering 
(J. A. 100). In response to a specific question by the prosecutor, Dr. 
Perretti testified that he believed that the period of time during which ap¬ 
pellant was of unsound mind extended back earlier than April 25, 1952 
(J. A. 100). 

The Government’s direct case had included no evidence going to 
prove appellant’s sanity. Thus, as the case stood at the close of this testi¬ 
mony for the defense, it was clear that the trial judge could not properly 
have sent the case to the jury. 

The Government then put on some testimony purportedly in ’’rebut¬ 
tal”, calling three witnesses for the purpose. None of this so-called re¬ 
buttal testimony was medical testimony, or from any person qualified to 
express a medical opinion, or from any person qualified to contradict the 
testimony which had been given by Drs. Gilbert and Perretti. None of it 
presented more than a very fragmentary piece of lay testimony; and none 
of the three witnesses called by the Government were persons who had 
continuous contact with appellant of such a nature that their observation 





of Ms conduct might have built up a genuine rebuttal case for the Govern 
ment. 


The first of these rebuttal witnesses, one Lesser, had seen appel¬ 
lant, so he testified, a large part of the day of April 30, 1952 (five days 
after the alleged offense), when appellant had made arrangements for the 
purchase of an automobile from the concern for wMch Lesser worked 
(J. A. 113). On that occasion, said Lesser , he found appellant ’’quite a 
well educated man and extremely responsive”, ’’quite well dressed, quite 
well mannered and well spoken”, with nothing ’’unusual about Ms demeanor” 
(J. A. 113-115). On cross-examination Lesser testified that he (Lesser) 
was not a psycMatrist, had never studied psycMatry, never had anybody 
in Ms family who was insane, and that what he knew about insanity was 
’’only what I have read” (J. A. 115). 

The other two witnesses called by the Government in ”rebuttal” were 
police of fi p.pra PppH an/LfyNp]]^ who had spent time with appellant on May 
12, 1952, during the hours wMch followed his arrest, and who had also seen 
appellant in the District Jail briefly on May 14, 1952. Both testified that 
they had not observed anytMng unusual about appellant’s demeanor, or out¬ 
ward appearance, on those two occasions and that during the course of the 
interrogation of appellant on May 12th, appellant had not indicated people 
were after Mm or that he heard voices (J. A. 115-116, 117). Officer 
O’Neill also testified that appellant was responsive to questions (J. A. 117). 

TMs is the flimsy evidence on wMch the Government relied to estab¬ 
lish beyond a reasonable doubt, and in direct contradiction to the impartial 
medical testimony of Drs. Gilbert and Perretti, that appellant was sane 
at the time of the alleged offense on April 25, 1952. None of these three 
lay witnesses was shown to have any opinion as to whether appellant was 
sane; none was shown to have the qualifications to make such a judgment; 
none was shown to have made any inquiry for the purpose of making such 
a judgment; none was shown to have had adequate opportunity to make such 
a judgment; and none was shown to be in possession of sufficient facts to 
warrant the jury in making such a judgment on the basis of their testimony. 
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' Thus in the present case it probably will not become necessary for 
this Court to decide whether, when competent medical testimony has been 
offered in direct support of the insanity defense, it is then required that 
the Government offer countervailing medical testimony in order to carry 
its burden of proof. That may well be the proper general rule, and appel¬ 
lant urges its careful consideration by this Court. But the present case 
may also be decided upon a much narrower ground. For even assuming 
that, in some circumstances, there might be convincing lay testimony which 
would sufficiently overcome the effects of uncontradicted medical testi¬ 
mony offered by the defense, nevertheless the record establishes that no 
such weighty and convincing lay testimony was produced by the Government 
against appellant. Certainly in the criminal law there is no ’’scintilla” rule 
which would permit the Government’s burden of proof to be discharged by 
the flimsy sort of evidence that was offered here. In Cooper v. United 
States , 94 App. D. C. 343, 346, 218 F. 2d 39, 42 (1954), this Court stated: 

’’Guilt, according to a basic principle in our jur¬ 
isprudence, must be established beyond a reason¬ 
able doubt. And, unless that result is possible on 
the evidence, the judge must not let the jury act; he 
must not let it act on what would necessarily be only 
surmise and conjecture, without evidence. ” 

When the proof in the present case is laid side by side with this time- 
honored principle, it is clear that the Government did not—as it was re¬ 
quired to do—make out a jury case as to appellant’s sanity. Appellant was 
’’entitled to an acquittal of the specific crime charged” because ’’upon all 
the evidence there is reasonable doubt whether he was capable in law of 
committing crime”. Davis v. United States , 160 U S. 469, 484 (1895). 

The Davi s case established ’’the rule to be followed in federal courts”. 
Leland v. Oregon , 343 U.S. 790, 797 (1952). On this ground the convic¬ 
tion must be reversed. 

Further, the reversal should be accompanied by a direction to enter 
a judgment of not guilty by reason of insanity. This would appear to be 
required under the Supreme Court’s decision in Sapir v. United States, 


348 U.S. 373 (1955). But the result should be the same even if it be 
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assumed that under the doctrine of Bryan v. United States , 338 U. S. 552 
(1950), this Court would have discretion to determine whether to enter 
such a judgment or, instead, to enter a simple order of reversal which 
would subject appellant to still a third trial. 

For wherever the Bryan doctrine does apply, the standard to be fol¬ 
lowed by the appellate court in exercising such discretion is 28 U. S. C. 
Section 2106, which contemplates ’’such action as may be just under the 
circumstances”. In determining what action ’’may be just under the cir¬ 
cumstances”, this Court should give weight to certain strong considerations 
on appellant’s side. One is that appellant was arrested for this alleged of¬ 
fense on May 12, 1952 and has been continuously in custody for the nearly 
four years which have elapsed since that time. Only about six months of 
that period (i n two separate commitments which lasted, respectively, about 
four months and about two months) did he spend at St. Elizabeths; the re¬ 
mainder has been spent in the District of Columbia Jail. Another consid¬ 
eration is that, at least since mid-July 1952 (J. A. 171-175, 177, 179) the 
Government had full knowledge of the substance of the testimony that would 
be given by Drs. Gilbert and Perretti in support of appellant’s insanity de¬ 
fense. The Government saw in detail what that evidence would be when 
Drs. Gilbert and Perretti testified as witnesses called by the defense at 
the first trial in October 1953. Many months intervened between the rever¬ 
sal of the first conviction and the date of the second trial, and the Govern¬ 
ment thus had the most ample opportunity to obtain whatever proof it could 
in support of its case. No such proof was produced at the trial. More¬ 
over, the most plausible supposition would be that the Government failed 
to produce such proof not because of any negligence on the part of the 
United States Attorney’s Office but rather because such proof could not in 
fact be obtained. 

Particularly under these circumstances it is appropriate that a judg¬ 
ment of not guilty by reason of insanity should now be entered. It would 
be contrary to the interests of justice for appellant to be required to under¬ 
go still a third trial when the proof at the second trial did not warrant send¬ 
ing the case to the jury. The circumstances appear far more compelling 
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than they were in the Cooper case, supra, where this Court directed a 
judgment of acquittal to be entered because of the failure of the Govern¬ 
ment to prove its case sufficiently to send to the jury. 


m 


THE CONVICTION SHOULD BE REVERSED BECAUSE APPELLANT WAS DEPRIVED 
OF A FAIR TRIAL THROUGH GROSS MISCONDUCT OF THE PROSECUTOR WHO. 
BY UNFAIR TACTICS, SERIOUSLY PREJUDICED THE' JURY'S CONSIDERATION 
OF THE INSANITY DEFENSE AND WHO ALSO. IN HIS OPENING STATEMENT 
TO THE JURY, SERIOUSLY MISREPRESENTED THE EVIDENCE. 


Lacking a case of his own to establish appellant’s sanity (Point n, 
above), the prosecutor sought to demolish in the eyes of the jury the in¬ 
sanity defense which was adduced on behalf of appellant. In so doing the 
prosecutor proceeded with an excess of zeal which carried him far be¬ 
yond the bounds of fair play. His tactics brought him a momentary vic¬ 
tory when the jury returned a verdict of guilty, but this was no victory 
at all for the principles of justice and due process of law. Indeed, the 
prosecutor’s conduct was in plain disregard of the standards declared by 
the Supreme Court in Berger v. United States , 295 U. S. 78, 88 (1935), 
and Viereck v. United States , 318 U.S. 236, 247-248 (1943): 

’’The United States Attorney is the representa¬ 
tive not of an ordinary party to a controversy, but 
of a sovereignty whose obligation to govern impar¬ 
tially is as compelling as its obligation to govern at 
all; and whose interest, therefore, in a criminal 
prosecution is not that it shall win a case, but that 
justice shall be done. As such, he is in a peculiar 
and very definite sense the servant of the law, the 
twofold aim of which is that guilt shall not escape or 
innocence suffer. He may prosecute with earnest¬ 
ness and vigor—indeed, he should do so. But, while 
he may strike hard blows, he is not at liberty to 
strike foul ones. It is as much his duty to refrain 
from improper methods calculated to produce a 
wrongful conviction as it is to use every legitimate 
means to bring about a just one. ” 




32 


The prosecutors unfair tactics with respect to the insanity defense 
began during his cross-examination of Dr. Gilbert and of Dr. Perretti, 
and reached their height during his closing remarks to the jury. 

The nature of the cross-examination of Dr. Gilbert (J. A. 69-90) 
and Dr. Perretti (J. A. 95-102) needs to be read as a whole for an ap¬ 
preciation of its true purpose and effect. The record shows that the 
prosecutor sought through cross-examination—as he was entitled to do— 
to elicit for the jury’s benefit the facts upon which the opinions and the 
examinations of Drs. Gilbert and Perretti were founded. He also sought 
—as likewise he was entitled to—to bring out the fact that Drs. Gilbert 
and Perretti had conducted their examinations in early July 1952, and 
that appellant’s mental condition at that time might possibly have been 
somewhat different from his mental condition slightly earlier, on April 
2 5, 1952, the date of the alleged offense. But the main thrust of the 
cross-examination was given over to an effort by the prosecutor to show 
that the mental examinations made by Drs. Gilbert and Perretti in July 
1952 were wholly inadequate—in other words, were just the opposite of 
what the United States Attorney’s Office, when it had called Drs. Gilbert 
and Perretti as witnesses in July 1952, had contemporaneously repre¬ 
sented to the District Court. The prosecutor was thus seeking to take 
advantage of the long lapse of time, during which memories had neces¬ 
sarily dimmed somewhat, as a means for repudiating the position the 
Government had taken in court in July 1952; although it seems perfectly 
clear that, had any such sentiment been hinted at by the Government in 
July 1952 when the United States Attorney’s Office appeared before the 
District Court and called Drs. Gilbert and Perretti as its own witnesses, 
then the District Court would have caused further inquiry to be made so 
that no doubt could later arise as to the adequacy or completeness of the 
examinations. 

In the course of this repudiation of the Government’s earlier posi¬ 
tion, the prosecutor quickly showed he was not willing to confine him¬ 
self within the customary limits of an aggressive cross-examination; 
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his questions moved on into the realm of insult and abuse. His questions 
were aimed at conveying to the jury the idea that the witnesses were ig¬ 
norant, inexperienced, and very gullible. The prosecutor even sought to 
give the jury the impression that Dr. Perretti could not be relied on to 

i 

make an independent judgment of his own: he asked Dr. Perretti whether 
he was not, at the time he examined appellant, under the ’’tutelage" of 
Dr. Gilbert (J.A. 101) and whether, on any case Dr. Perretti and Dr. 
Gilbert had worked on together, "had you ever made a diagnosis differ¬ 
ent than what Dr. Gilbert turned in?" (J.A. 101) 

In his summation to the jury the prosecutor indulged in comparable 
unfair tactics, but on a much accelerated scale (J.A. 123-125). He ridi¬ 
culed the testimony of Drs. Gilbert and Perretti and he ridiculed their 
professional competence. He complained that, after two visits, Dr. Gil¬ 
bert had concluded that appellant was of unsound mind, and he went on to 

i 

say that "Doctor Perretti is even worse" (J.A. 124). He told the jury 
that "Doctor Perretti like Doctor Gilbert didn't perform any examinations" 
(J.A. 124)—although Dr. Perretti had testified that he had conducted "the 
routine mental examination that a psychiatrist conducts; examining the pa¬ 
tient from the viewpoint of noting the attitude and behavior; the emotional 
reactions; the mental content; how he talked, and so on” (J.A. 97). The 
prosecutor complained also that Dr. Perretti had testified that what ap¬ 
pellant was suffering from was "just hallucinations and delusions" (J. A. 
124)—whereas Dr. Perretti, referring to the July 1952 transcript to re¬ 
fresh his recollection, had testified that appellant "suffered from a men¬ 
tal disorder, a psychosis; namely, Dementia Praecox, paranoid type, 
characterized by the mental symptoms of extreme introversion; negativ¬ 
ism; the presence of paranoid ideas; delusions of reference; ideas of per¬ 
secution; hallucinations" (J.A. 94). The prosecutor even suggested that 
Dr. Perretti was trying to fool the jury, it being the prosecutor’s ob¬ 
servation that "hallucinations and delusions" was "a nice bit of phraseo¬ 
logy, members of the jury, for a psychiatrist to use, if you want to create 
an impression on a jury that a person is of unsound mind" (J.A. 124). 



The prosecutor further told the jury that a mental examination of the kind 
which had been given appellant in July 1952 "is worth next to nothing" 

(J. A. 124), that it "is no examination of any kind" (J. A. 125), and that 
"Neither doctor performed fully and adequately his functions as he should 
have performed it in determining whether or not this man was of unsound 
mind" (J. A. 125). 

There is more to this summation, and of course it must be judged 
as a whole. Read as a whole, in the context of the entire record and his¬ 
tory of this case, the summation was not within the realm of fair comment 

g 

and had the effect of depriving appellant of a fair trial. 

It is true that appellant’s trial counsel did not move for a mistrial on 
these grounds, although he did attempt, in his own summation (J. A. 127, 
131), to respond to what the prosecutor had done along these lines. 9 But 
as the Supreme Court said in the Viereck case, supra, 318 U. S. at 248: 
TT We think that the trial judge should have stopped counsel’s discourse 
without waiting for an objection”. 

It should be noted, moreover, that this was not the only unfair tac¬ 
tic resorted to by the prosecutor during the trial. In his opening statement 

g 

In addition; in connection with his argument that appellant had been feigning symptoms of mental 
illness in order to escape prosecution, the prosecutor said (J.A. 125): 

"Here is a man who by his close contact and intimate association with others down 
at the District Jail was able to learn enough about mental illness so when he talked 
to these illustrious doctors he could convince them that he is of unsound mind," 

Yet there was no evidence in the record which established, or even suggested, that appellant had been 
in association with anyone at the District Jail who had knowledge of mental illness. Here as elsewhere 
the prosecutor, having failed to make out a case for the Government, was relying upon his own as¬ 
sertion to take the place of evidence. 

9 

Thus appellant’s trial counsel said (J.A. 127): 

"Now, isn't it strange and curious, ladies and gentlemen of the jury, that two doctors who 
examine a defendant not at his own instance but at the instance of the United States At¬ 
torney and when those doctors come in and testify in a criminal prosecution that they found 
the man to be of unsound mind; that the United States Attorney through his now assistant, 

Mr. Hantman, can find words to say to you that, well, the testimony of Doctor Gilbert 
and the testimony of Doctor Perretti is worthless.” 

In his rebuttal argument to the jury the prosecutor then said(J .A. 132): 

"And that is why I say to you, members of the jury, Mr. Harris indicates that I term the 
testimony of the two doctors 'worthless'-- I didn’t want to be that crude but he has used 
the word and so be it." 
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to the jury, the prosecutor expressly told the jury (J. A. 3) that M the Gov¬ 
ernment will produce the following evidence: 

M Mr. Corbey, the night manager of the Ches¬ 
apeake Potomac Telephone Company is here and will 
take the stand and tell you members of the jury, that 
on the 25th of April, last, somewhere around eight 
in the evening, this defendant, Stephen S. Kelley, 
along with Lewis J. Wilkins, an individual who was 
later identified to him as Lewis J. Wilkins, came 
into the offices of the Chesapeake and Potomac Tel¬ 
ephone Co. here at 725 - 13th Street, NW in the Dis¬ 
trict of Columbia; that this defendant, Stephen S. Kel¬ 
ley, handed him a slip of paper which said: 

’Read all this carefully. Put all the money 

in the bag or be shot. ’ 

”Mr. Corbey took $1, 014. 00, which he had in his 
possession for the proceeds of the day’s business, money 
which belonged to the Chesapeake and Potomac Telephone 
Co., a body corporate; turned it over to this defendant 
while Lewis J. Wilkins was right there in the same room. ” 

Since Corbey had testified repeatedly at the first trial that he was not able 
to identify Kelley (Tr. 74-75, 84, 86, in No. 12,025), there was certainly 
no excuse for the prosecutor’s starting off the case with such a serious mis¬ 
representation. Appellant’s trial counsel, in his own opening statement to 
the jury, sought to offset the harmful effects of the prosecutor’s misrep¬ 
resentation by saying (J. A. 7-8): 

"The defense will show you, contrary to the 
statement of the prosecutor, that Mr. Corbey, the 
night manager of the telephone company, will not 
identify Stephen S. Kelley as a man who came into 
the telephone company on the night of April 25. 

Moreover, there will be no evidence whatsoever 
of any individual who can say that Stephen Kelley 
was present in that building at that time and place. ” 

When Corbey was called by the prosecutor as the Government’s first wit¬ 
ness, Corbey’s testimony on direct examination showed that he was unable 
to identify either of the two men who had participated in the holdup (J. A. 

9, 10-11); Corbey said he was not able to get a look at either one of the 
two men, nor did he recall how they were dressed or how they looked. 

Thus the prosecutor’s opening statement has every appearance of being 
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a strenuous effort to improvise by assertion, on a vital part of the case, 
the very thing that the Government could not supply to the jury by evidence. 

IV 

THE CONVICTION SHOULD BE REVERSED BECAUSE THE ERRONEOUS AND IN - 
ADEQUATE INSTRUCTIONS OF THF TRTAI. TUD^p SERIOUSLY PREJUDICED 
THE JURY’S CONSIDERATION OF THE INSANITY DEFENSE. 

By its improper emphasis, by its lack of clarity, and by a fundamen¬ 
tal omission, the judge's charge effectively smothered the insanity defense. 

A. Improper Emphasis . 

In his charge the trial judge not only emphasized, but also express¬ 
ly stated that he was "emphasizing”, to the jury that they need not be 
bound by the opinion of the expert witnesses. 

On this point (J. A. 138) the judge charged the jury that they were not 
bound to accept the opinion of expert witnesses; that they should consider 
carefully the testimony given by the expert witness, but were not bound 
to accept it. He then went on to charge (J. A. 138) 

M I emphasize then that you are not bound to ac¬ 
cept the testimony of the expert witness or witnesses. 

You should not reject this testimony capriciously or 
arbitrarily but you should give very careful consid¬ 
eration to the impression and the impact that the wit¬ 
nesses make upon you as witnesses. 

Tt And then you may, in your discretion, accept 
or reject the testimony of the expert witnesses. TT 

At the conclusion of the charge, appellant's trial counsel specifically 
objected to the judge's having said several times with emphasis that the 
jury need not accept the expert testimony; counsel said he considered 
this gave it undue emphasis (J. A. 142). The judge then apparently sought 
to make some correction (J. A. 143) by telling the jury that if the court 
had stated any principle in a variety of different ways or by repeating it, 
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the court did not intend to put any emphasis on that point and the jury 
must not draw any conclusion of any emphasis on the part of the court. 

The question thus arises whether,, in the particular circumstances 
of this case, the judge's charge, taken as a whole, was prejudicial to ap¬ 
pellant, and whether it was a charge which would have tended unduly to 
influence the jury to bring in a verdict of guilty. The question is not 
whether the judge deliberately swayed the jury one way or the other, 
but rather whether that might be the natural effect of his instructions. 

As the Court of Appeals for the Sixth Circuit recently said, reversing a 
conviction in Chalupiak v. United States , 223 F. 2d 522, 523 (1955): 

"The issue, therefore, is not whether the judge was prejudiced but whe¬ 
ther, from his unwitting observations, the jurors were so prejudiced that 
it cannot be said that appellant had a fair trial. " 

In considering this aspect of the charge, it should be borne in mind 
that the central issue in this case, as it was sent to the jury, undoubtedly 
appeared to the jury to be whether or not they should determine that ap¬ 
pellant was sane at the time of the alleged crime. On this issue, as al¬ 
ready indicated (Point n, above), all the expert medical testimony adduced 
at the trial was on the side of appellant; none was adduced by the Govern¬ 
ment. Thus when the judge kept coming back to this point and even told 
the jury "I emphasize” that the jury are not bound to accept the testimony 
of expert witnesses, then the judge was giving instructions which would 
have the natural effect of suggesting to the jury, first, that the judge him¬ 
self was not prepared to accept the expert testimony offered by the de¬ 
fense and, second, that he was emphasizing this so that the jury would 

^ Actually the trial judge did have some personal reservations concerning the expert testimony, as 
appears from a colloquy with counsel which occurred, out of the presence of the jury, after the 
defense had completed its evidence. There the judge said (J. A. 111-112): 

"I don’t know how much credibility the jury will give to the testimony of Doctor 
Gilbert. Certainly he is not as strong or convincing or as vigorous a witness as he 
was a few years ago. I don’t think the Court is in the same situation as the mem¬ 
bers of the jury, who are hearing his testimony as he is now. He is getting older. 

He is not as well as he was. 

’’There is the testimony of Doctor Perretti which consist basically of reading 
what he said about this defendant a year or two ago on an earlier trial. I think the 
question is one of fact for the jury. ” 

It seems likely that the improper emphasis in the judge's charge to the jury reflected these 
views which the judge had formed. 
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not do so either. In his entire charge, which covers seventeen pages of 
the transcript, this is the only matter which the judge told the jury he was 
emphasizing. Particularly in the light of the unfair summation which had 
been made by the prosecutor on the subject of the expert testimony (Point 
m, above), the judge 1 s emphasis would naturally have led the jury to think 
that the judge was sympathetic to the prosecutor’s extreme denunciation 
of the testimony of the expert witnesses. The judge singled out for em¬ 
phasis the very matter on which it was most important for him to main¬ 
tain an impartial neutrality in charging the jury. Under these circum¬ 
stances it would appear that substantial damage was inflicted by this 
charge. It is appropriate to note here, as this Court did in Stewart v. 
United States, 94 App. D. C. 293, 295, 214 F. 2d 879, 882, note 5 (1954), 
the Supreme Court’s observation in Starr v. United States , 153 U. S. 614, 
626 (1894), that: 

TT It is obvious that under any system of jury trials 
the influence of the trial judge on the jury is nec¬ 
essarily and properly of great weight, and that his 
lightest word or intimation is received with defer¬ 
ence, and may prove controlling. ” 

There is no basis for concluding that the subsequent effort, whereby the 
trial judge apparently sought to make some correction, was really ade¬ 
quate to wipe out the serious effects of this prejudice. Compare Quercia 
v. United States , 289 U. S. 466, 472 (1933). In view of the record in this 
case, the error cannot be assumed to have been ’’harmless. ” Compare 
Kotteakos v. United States , 328 U.S. 750, 775-777 (1946); Krulewitch v. 
United States , 336 U.S. 440, 444-445 (1949); Fiswick v. United States , 

329 U.S. 211, 217-220 (1946). 

B. Lack of Clarity . 

At several points during his charge the trial judge instructed the 
jury, and properly, that the burden was upon the Government to estab¬ 
lish appellant’s sanity beyond a reasonable doubt (J. A. 139, 140, 141). 
Yet he also instructed the jury (J. A. 140): 
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"Thus if you find beyond a reasonable doubt 
that he committed the crime with which he is charged 
but you also find beyond a reasonable doubt that at the 
time he committed the crime he was suffering from a 
diseased or defective mental condition you must then 
consider the further question: Was the act caused by 
this mental abnormality, by this diseased or defec¬ 
tive mental condition ?" 

Thus at this point the judge was most erroneously imposing upon appel¬ 
lant the burden of satisfying the jury—and beyond a reasonable doubt— 
that appellant was insane at the time of the alleged offense. Further¬ 
more, it later became clear that the jury had paid close attention to this 
portion of the charge. 11 Viewed in the light most favorable to the Gov¬ 
ernment, therefore, the charge was internally inconsistent and beset with 
confusion on this vital issue. Particularly in a case where the Govern¬ 
ment’s evidence was so thin, such basic lack of clarity calls for reversal. 



C. Fundamental Omission . 

The judge neglected to inform the jury that, in the event they ren¬ 
dered a verdict of not guilty by reason of insanity, appropriate legal pro¬ 
cedures were available to make further mental examination of appellant 
before appellant would once again be released into society. The judge 
himself was aware of the omission, for in a colloquy with counsel, after 
the jury had retired for their deliberations, the judge said (J. A. 146): 


^ During their deliberations the jury sent the judge a rather explicit note, requesting clarification of 
points of law which the judge had been covering at approximately this point in the tharge. The 
jury’s note asked clarification because the judge had stated, on the one hand, that if the jury found 
the defendant of unsound mind when the crime was committed, then they should find him not guilty 
by reason of insanity; but on the other hand the judge had instructed that if the jury finds that the 
crime was not caused by the defendant's insanity, then the jury should find him guilty (J, A. 143). 

After receiving the note the judge then, in a colloquy with counsel, observed that he did not know 
what was meant by the portion of the Court of Appeals' opinions dealing with this question of causa¬ 
tion; that he had therefore given the charge verbatim as it appeared in the opinions (J. A. 143-144); 
finally, he decided that, rather than try to clarify it further, he would tell the jury that if they found 
the defendant of unsound mind during the time the crime was committed, they must find him not guilty 
by reason of insanity (J.A. 143-146). The judge instructed the marshal to give that message to the 
jury (J.A 146). 
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"THE COURT: I generally when I use this 
charge use a paragraph that, of course, if they 
find the defendant not guilty by reason of insanity 
the appropriate steps will be taken to hospitalize 
him, but in the present case we have an adjudicatio n 
of sanity or he wouldn T t be on trial. " 

The reason mentioned by the judge for not having so informed the jury 
in this case was a wholly erroneous reason. At the time this case was 
tried it was the uniform practice in the District of Columbia that a de¬ 
fendant found not guilty by reason of insanity would thereupon be sent 
by the court—as pursuant to Section 24-301 of the District of Columbia 
Code he might be—to a hospital in order that there be a further determ¬ 
ination whether such defendant could safely be released without proba¬ 
bility of harm to society. 12 The pre-trial judicial determination that ap¬ 
pellant was competent to stand trial in no way impaired or detracted 
from this power which the court possessed and in no way lessened the 
court's duty to satisfy itself, in the event of a verdict of not guilty by 
reason of insanity, that release of appellant would not endanger society. 
Indeed, in Durham v. United States, 94 App. D. C. 228, 242, 214 F. 2d 
862, 876, note 57 (1954), decided a year before the trial presently under 
review, this Court had said: 

"An accused person who is acquitted by reason of 
insanity is presumed to be insane, Orencia v. Ov- 
erholser, 1947, 82 U. S. App. D. C. 285, 163 F. 2d 
763; Barry v. White, 1933, 62 App. D. C. 69, 64 F. 

2d 707, and may be committed for an indefinite per¬ 
iod to a 'hospital for the insane'. D. C. Code Section 
24-301 (1951). 


15 Thus the Report of the Committee on Mental Disorder as a Criminal Defense, submitted April 25, 

1955, to the Council on Law Enforcement of the District of Columbia, states: 

"No recent cases have come to the attention of this Committee where a person ac¬ 
quitted in the District of Columbia of a crime on the sole ground of insanity has not 
been committed to a mental hospital for treatment. " (Report as quoted in Sen. Rep. 

No. 1170, 84th Cong., 1st Sess., p. 13). 

The Committee nevertheless recommended enactment of a statutory requirement that in such cases 
commitment be made mandatory, and a mandatory provision was included in Public Law 313, 84th 
Congress, approved August 9, 1955, which amended Section 24-301 of the District of Columbia Code. 


”We think that even where there has been a specific 
finding that the accused was competent to stand trial 
and to assist in his own defense, the court would be 
well advised to invoke this Code provision so that 
the accused may be confined as long as ’the public 
safety and * * * [his] welfare’ require. Barry v. 

White, 62 App. D. C. at page 71, 64 F. 2d at page 
709. ” 

Yet in the present case the trial judge took no steps to dispel the natural 
impression the jury would have that, if they were to return a verdict of 
not guilty by reason of insanity, then appellant would automatically walk 
out of the courtroom and out of custody without further consideration of 
his mental condition. Moreover, in Taylor v. United States, 222 F. 2d 
398, 404 (1955), this Court had specifically stated: 

”. . . when an accused person has pleaded insanity, 
counsel may and the judge should inform the jury that if 
he is acquitted by reason of insanity he will be pre¬ 
sumed to be insane and may be confined in a ’hospital 
for the insane’ as long as ’the public safety and * * * 

[his] welfare’ require. Though this fact has no theo¬ 
retical bearing on the jury’s verdict it may have a prac¬ 
tical bearing. ” 

The Taylor opinion was handed down by this Court several months before 
the trial presently under review; and the trial judge’s failure here to give 
the jury this basic information, which the Taylor opinion states the judge 
’’should” give the jury, can hardly be accepted as a mere oversight which 
it is permissible to ignore. This fundamental omission seriously pre¬ 
judiced appellant’s insanity defense. 13 

It is true that, in the case of subpoints B and C of this Point IV, 
no specific objection was voiced by appellant’s trial counsel. But the 

1 o 

Somewhat comparable questions are now pending before this Court in Durham v. United States. No. 
12,810, and Douglas v. United States , Nos. 12,795 and 12,879. In its Brief (p. 22), filed with this 
Court on December 6, 1955, in the pending Durham appeal, the Government seeks to justify the 
trial judge's failure in that case to follow the Taylor rule by pointing out that Durham's retrial oc¬ 
curred before the Taylor decision and by then arguing that: “It would be especially difficult to as¬ 
sume error in view of the fact that the precise language of the Tavlor case was not then available as 
a guide to the sentencing court. " Whatever may be die merits of that argument in Durham, it cer¬ 
tainly can be of no help to the Government as against the present appellant, since, as already stated, 
the Taylor decision preceded rather than followed the trial being reviewed here. 
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errors were fundamental and far-reaching; they should have been avoided 
by the trial judge himself; and they have seriously affected appellant’s 
substantial rights. In these circumstances, and particularly in a case 
where the Government’s proof on the sanity question was of such an un¬ 
satisfactory nature, the doctrine of plain error should be invoked. Rule 
52(b) of the Federal Rules of Criminal Procedure; Payton v. United 
States , 222 F. 2d 794, 797-798 (App. D. C. 1 955). As this Court held 
only a few weeks ago, in another case where proper exception had not 
been taken to an erroneous charge: "The error in this case was funda¬ 
mental. It follows that we must reverse the conviction". Mills v. United 
States , No. 12,646, decided December 29, 1955, relying on the authority 
of Screws v. United States , 325 U.S. 91, 107 (1945). Compare Taylor v. 
United States, supra, 222 F. 2d at 404. 

CONCLUSION 


For each of the reasons set forth respectively in Points I, n, TTT 
and IV, the conviction should be reversed. For the reasons set forth 
in Point n, the reversal should also be accompanied by a direction to 
enter a judgment of not guilty by reason of insanity. 

Respectfully submitted, 

BENNETT BOS KEY 

1701 K Street, N. W. 
Washington 6, D. C. 

Counsel for Appellant , 

by appointment of this Court. 


January 27, 1956 
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APPENDIX 

OF 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED 


The Fifth Amendment to the Constitution of the United States pro¬ 
vides, in part: 


M No person . . . shall be compelled in any 
Criminal Case to be a witness against himself, nor 
be deprived of life, liberty, or property, without due 
process of law; ...” 

The Sixth Amendment to the Constitution of the United States provides, 
in part: 


”In all criminal prosecutions, the accused shall 
enjoy the right ... to have the Assistance of Coun¬ 
sel for his defence. ” 

Title 18 U. S. C. Section 4244, which is the competency statute gen¬ 
erally applicable to criminal proceedings throughout the federal courts, 
provides: 


’’Whenever after arrest and prior to the impo¬ 
sition of sentence or prior to the expiration of any 
period of probation the United States Attorney has 
reasonable cause to believe that a person charged 
with an offense against the United States may be pres¬ 
ently insane or otherwise so mentally incompetent as 
to be unable to understand the proceedings against him 
or properly to assist in his own defense, he shall file 
a motion for a judicial determination of such mental 
competency of the accused, setting forth the ground 
for such belief with the trial court in which proceed¬ 
ings are pending. Upon such a motion or upon a sim¬ 
ilar motion in behalf of the accused, or upon its own 
motion, the court shall cause the accused, whether 
or not previously admitted to bail, to be examined as 
to his mental condition by at least one qualified psy¬ 
chiatrist, who shall report to the court. For the pur¬ 
pose of the examination the court may order the 
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accused committed for such reasonable period as the 
court may determine to a suitable hospital or other 
facility to be designated by the court. If the report 
of the psychiatrist indicates a state of present insan¬ 
ity or such mental incompetency in the accused, the 
court shall hold a hearing, upon due notice, at which 
evidence as to the mental condition of the accused 
may be submitted, including that of the reporting psy¬ 
chiatrist, and make a finding with respect thereto. No 
statement made by the accused in the course of any ex¬ 
amination into his sanity or mental competency pro¬ 
vided for by this section, whether the examination 
shall be with or without the consent of the accused, 
shall be admitted in evidence against the accused on 
the issue of guilt in any criminal proceeding. A find¬ 
ing by the judge that the accused is mentally competent 
to stand trial shall in no way prejudice the accused in 
a plea of insanity as a defense to the crime charged; 
such finding shall not be introduced in evidence on that 
issue nor otherwise be brought to the notice of the jury. " 

Title 28 U. S. C. Section 2106, relating to the powers of federal ap¬ 
pellate courts to make disposition of a case on appellate review, pro¬ 
vides: 


"The Supreme Court or any other court of appel¬ 
late jurisdiction may affirm, modify, vacate, set aside 
or reverse any judgment, decree, or order of a court 
lawfully brought before it for review, and may remand 
the cause and direct the entry of such appropriate judg¬ 
ment, decree, or order, or require such further pro¬ 
ceedings to be had as may be just under the circumstan¬ 
ces. ” 

Section 4-140 of the District of Columbia Code, relating to arrests, 
provides: 


"Section 4-140. Arrests without warrant. 

"The several members of the police force shall 
have power and authority to immediately arrest, with¬ 
out warrant, and to take into custody any person who 
shall commit, or threaten or attempt to commit, in the 
presence of such member, or within his view, any breach 
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of the peace or offense directly prohibited by Act of 
Congress, or by any law or ordinance in force in the 
District, but such member of the police force shall 
immediately, and without delay, upon such arrest, 
convey in person such offender before the proper 
court, that he may be dealt with according to law. TT 

Rule 5 of the Federal Rules of Criminal Procedure provides, in 

part: 


"Rule 5. Proceedings before the Commissioner. 

"(a) Appearance before the Commissioner. An 
officer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnec¬ 
essary delay before the nearest available commissioner 
or before any other nearby officer empowered to com¬ 
mit persons charged with offenses against the laws of 
the United States. When a person arrested without a 
warrant is brought before a commissioner or other of¬ 
ficer, a complaint shall be filed forthwith. 

"(b) Statement by the Commissioner. The com¬ 
missioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of his 
right to have a preliminary examination. He shall also 
inform the defendant that he is not required to make a 
statement and that any statement made by him may be 
used against him. The commissioner shall allow the 
defendant reasonable time and opportunity to consult 
counsel and shall admit the defendant to bail as provided 
in these rules. ” 

Rule 44 of the Federal Rules of Criminal Procedure, which is the 
general provision relating to assignment of counsel, provides: 

"Rule 44. Assignment of Counsel. 

"If the defendant appears in court without coun¬ 
sel, the court shall advise him of his right to counsel 
and assign counsel to represent him at every stage of 
the proceeding unless he elects to proceed without coun¬ 
sel or is able to obtain counsel. " 
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QUESTIONS PRESENTED 

In the opinion of the appellee, the following questions are 
presented: 

1. Were the oral accusing statements of co-indictee Wilkins 
about commission of the crime properly admitted against ap¬ 
pellant, who was present wdien the statements were made and 
responded “I do not wish to make a statement until I see my 
lawyer/’ and “Do you think I would tell you something that 
would put me in jail.” 

2. Did the trial court properly fail to, sua sponte, enter a 
judgment of acquittal and properly refuse to grant a motion 
for new trial, when the evidence adduced at the trial, including 
the presumption of sanity, clearly indicates that the Govern¬ 
ment had sustained its burden of proof as to appellant’s sanity. 

3. Was the prosecutor guilty of misconduct to appellant’s 
prejudice, by use of too broad language, which he qualified, in 
his opening statement; cross-examination of the expert wit¬ 
nesses for the defense to elicit the basis of their opinions; and, 
in comments made about the defects in the basis of the opin¬ 
ions of the expert witnesses when arguing the Government’s 
theory to the jury. 

4. Were the instructions on the issue of insanity proper. 
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- ! 

United States of America, appellee 
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_ 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR tHE 

DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On June 3, 1952, an indictment was returned in the District 
Court wherein it was charged that on or about April 25, 1952, 
Lewis J. Wilkins and Stephen S. Kelley robbed Joseph j A. 
Corbey of §1,014.00, property of The Chesapeake & Potonjiac 
Telephone Co., in violation of 22 D. C. Code § 2901 (J. A. 15^). 
Counsel for each of the defendants moved for a mental exam¬ 
ination, which was granted (J. A. 176). The two doctors Ap¬ 
pointed by the Court reported both defendants were incapable 
of standing trial (J. A. 177). Thereafter, the United States 
Attorney moved for a judicial determination of the reported 
fact (J. A. 178). The lunacy hearing terminated in an orcjler 
for confinement of both defendants (J. A. 171-175, 175). Ap¬ 
pellant Kelley w'as confined in St. Elizabeths Hospital for 
some four months, from October 7, 1952, to February 13, 1953 
(Appellant’s Brief, p. 5). Both codefendants were reported 
capable of standing trial (J. A. 163). They were tried by jury- 
Codefendant Wilkins was found not guilty by reason of in¬ 
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sanity and remanded to the jail (J. A. 164). The same jury 
found appellant Kelley guilty. He appealed the judgment 
imposing sentence and his case was remanded for a new trial. 
Kelley v. United States, 95 U. S. App. D. C. 267, 221 F. 2d 822 
(1954). 1 He was judicially found to be capable of standing 
trial (J. A. 156). After the new trial of appellant Kelley, 
alone, a jury found him guilty of robbery as charged (J. A. 
147). His motion for judgment of acquittal or new trial was 
opposed, heard, and denied (J. A. 147-159). Sentence to im¬ 
prisonment of two (2) to ten (10) years was imposed (J. A. 
160). This appeal was thereupon timely noted (J. A. 161). 

In this counterstatement, the facts related by the witnesses, 
and the trial, are presented in the chronology of factual occur¬ 
rence. Neither appellant nor co-indictee Wilkins was a wit¬ 
ness. At the outset of the trial the defendant stated to the 
jury (J. A. 7): 

“ * * * We expect that at a proper time you will find 
a verdict of not guilty by reason of insanity. 

On the other hand, the defendant denies his guilt, and 
participation in this alleged crime.” 

William F. Green testified that two persons he later identi¬ 
fied as appellant and Wilkins entered his taxicab in front of 
the Lincoln Theater 2 about 8:30-9 p. m. on the night of the 
crime. He drove them to H Street between 12th and 13th 
Streets NW. and stopped his cab on the south side of H Street, 
just around the corner north of the telephone company at 795 
Thirteenth Street NW. (J. A. 18, 28). Appellant and Wilkins 
asked him to park and wait for them, and being told there 
were no parking spaces, they advised Green to double park as 
long as he could and go around the block if necessary, but to 
return to the same place to pick them up. Either appellant 
or Wilkins left a coat in the cab (J. A. 26). 

Joseph A. Corbey testified that about 8:50 p. m. that night 
he was performing his duties as evening manager in the office 
of the telephone company when: 

'This Court held that mental competency had not properly been deter¬ 
mined. and stated “In view of the foregoing it is not essential to pass upon 
the other grounds urged for a new trial.” 05 U. S. App. D. C. at p. 270. 

* Address: 1215 U Street NW. 
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all of a sudden, a piece of paper was dropped 
on my desk—I had my head down writing at the time— 
and this piece of paper said: ‘Read carefully. Put all 
money in bag or get shot/ 

*•**!* 

j 

“Well, I kind of looked up, and here leaning} right 
almost in my face was this face of a colored man who 
had his cap pulled down over his face. 

“ * * * another man [was] right behind him | * # * 

* * * * i* 

“ * * * by the time I got through reading thp piece 
of paper, a bag appeared from nowhere and fell pn the 
desk and knocked some of my work off * * * 

* * * * i * 

j 

“[After the money was placed in the bag] the man 
who was leaning over my desk said, ‘Turn around, walk 
back—walk back’ ” (J. A. 9-10). 

Mr. Corbey walked some 15 or 20 feet and turned in tjime to 
see the two men leave by the front door. He had not formed 
a description of the two men (J. A. 11). Lonnie Hayniltan 
was present in the room pursuant to his duties as an employee 
building attendant. The second robber was later identified 
by Hamilton as Wilkins. As to the robber who was ;at the 
desk facing Mr. Corbey, • Hamilton could only say that he 
fitted appellants general description (J. A. 13-14). The two 
robbers were in the office from three to five minutes (J. A. 11). 

Cabdriver Green was waiting at the designated plaice and 
Wilkins and appellant reentered the cab about eight niinutes 
from the time they left it (J. A. 19). Green was told to go 
“across town.” Thereafter, he was told “which way to go,” 
and at intervals was told either by appellant or Wilkins that 
he “was a good cabbie” and given a total of three one-dollar 
bills. There was no conversation between appellant and 
Wilkins while in the cab. Green never knew his destination 
until he let his passengers out of the cab near Rhode; Island 
Avenue and North Capitol Street (J. A. 19-20). 

Irving J. Macklin, an official of the Reliable Motor 1 Com¬ 
pany, produced the Company’s records of the sale of a 1950 
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v Cadillac to a Paul Kelly on April 30th, five days after the 
robbery described hereinabove. One of those documents was 
a credit application for appellant, Stephen S. Kelley, to pur¬ 
chase the Cadillac. Mr. Macklin stated that his own name as 
it appeared on the Company’s documents had been signed by 
Mr. Henry M. Lesser with the authorization of Mr. Macklin. 
Mr. Lesser stated that as an employee of the Company he han¬ 
dled the credit arrangements for sale of the Cadillac. Appel¬ 
lant had selected the Cadillac, filled out the credit application 
in an effort to purchase the Cadillac in his name, but his credit 
had not been satisfactory. Later the same day, appellant had 
gotten the credit and sale of the Cadillac consummated in the 
name of one Paul Kelly. Paul was a brother of appellant 
and had personally completed the transaction after appellant’s 
failure. Appellant, himself, made a deposit of SI,350.00 for 
the Cadillac in small bills (J. A. 29-37). 

Mr. Lesser stated that he had talked to appellant off and on 
practically the whole of the fifth day after the robbery. Appel¬ 
lant was well dressed, quite well mannered and well spoken. 
Appellant impressed Lesser as being well educated. Appellant 
w’as extremely responsive. The credit application, completed 
with information supplied by appellant, contained quite a few 
statements as to personal history and background. While wait¬ 
ing for the credit report to be approved. Lesser and appellant 
“discussed various subjects, running the gamut from sports to 
literature.” There was nothing unusual about appellant's de¬ 
meanor, appearance, or remarks (J. A. 113-115). 

Detective Sergeant Robert J. Reed of the Robbery Squad, 
Metropolitan Police Department, arrested co-indictee Wilkins 
twelve days after appellant purchased the Cadillac on May 
12th at 3 a. m. Appellant was arrested about an hour later 
in the Twentieth Century Tourist Home at 2000 North Capitol 
Street NW. Appellant pointed out the 1950 Cadillac he had 
purchased and there was some discussion about it. Both 
appellant and Wilkins were taken to Police Headquarters. 
Lonnie Hamilton and Mr. Corbey were “sent for.” They ar¬ 
rived sometime prior to 9 a. m. (J. A. 54^55). Appellant and 
Wilkins were placed in a lineup. Lonnie Hamilton and Mr. 
Corbey inspected the lineup and Hamilton picked out Wil- 


kins by identification and appellant by general description. 
About 9 a. m. (J. A. 54-55) appellant, Wilkins, Lonnie Hamil¬ 
ton, Mr. Corbey, Sergeant Reed, and Officer Shirley F. d’Neill 
gathered around a desk in the office of the Robbery Squad 
(J. A. 15, 41-4:2, 56). In the presence of appellant anti the 
others, Wilkins related how appellant had conceived thq rob¬ 
bery, the cabdriver had been directed to a place around the 
comer from the scene of the robbery, told to wait but go around 
the block if necessary, appellant had gotten the money while 
he, Wilkins, took care of the janitor, both returned to tho cab, 
directed the cabdriver through various streets in a zigzag fash¬ 
ion to appellant’s abode at the Twentieth Century Tourist 
Home where they split up the proceeds of the robbery—Wilkins 
taking some S550 as his share (J. A. 15-16, 41-42, 47-48, 
56-57). At this point in the conference Sergeant Reed spoke 
to appellant : 

“I asked the defendant Kelly what did he have to say 
about Wilkins’ statement. At first he said, T do not 
wish to make a statement until I see my lawyer.’ | So I 
said, ‘Well, this is a very serious accusation, and I think 
you should have something to say about it.’ Afid he 
looked at me and said ‘Do you think I would tell you 
something that would put me in jail?’ ” (J. A. 5t; cf. 
J. A. 48). 

I 

Appellant was kept in the office of the Robbery Squad 1 At 
times no one was talking to him. Appellant was taken before 
the United States Commissioner “that morning” J. A. 64-65; 
R. 380-4). Corbey, Hamilton, and Reed were present at the 
Commissioner’s hearing on May 12th. Co-indictee Wilkins 
was then represented by Julian Dugas, Esquire, and appellant 
by Lawrence E. Smith, Esquire (R. 380-4). Two days later, 
on May 14th, cabdriver Queen identified both appellant! and 
Wilkins from a lineup (J. A. 28). Sergeant Reed stated (that 
he was in the presence of appellant, and intermittently in 
conversation with appellant, from four a. m. until early aifter- 
noon of May 12th. He observed nothing unusual about appel¬ 
lant’s demeanor or outward appearance. Reed saw appellant 
again on May 14th and observed no change in appellant (J. A. 
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115-116). Officer O’Neill had the same opportunity to observe 
appellant on May 12th and found him normal and responsive 
to questions. She also observed appellant for about an hour 
on May 14th and again found him responsive and unchanged 
in appearance or demeanor (J. A. 116-117). 

Doctors Joseph L. Gilbert and Amino Perretti testified they 
had been appointed by the District Court to determine ap¬ 
pellant’s mental competency to stand trial. Each had inter¬ 
viewed appellant in the jail: Dr. Gilbert on two occasions about 
2 1 /> months after the crime on July 5th and 12th, Dr. Perretti 
on only one occasion—the 12th. Both diagnoses were de¬ 
mentia praecox; Dr. Perretti stated “paranoid type;” Dr. Gil¬ 
bert found it to be of a “mixed type, with paranoid symptoms 
predominating.” Dr. Perretti did not remember appellant and 
simply reiterated his testimony from the prior trial. He had 
not taken notes during the one interview of appellant (J. A. 91- 
102). Dr. Gilbert did take notes during his interviews and 
had them available. The interviews were not “to determine 
whether he could distinguish between right and wrong” (J. A. 
69). At the outset, appellant had stated that if examined, 
he wanted it done by a well-known psychiatrist in the city, 
w T hose name appellant knew and recited. This matter was 
not weighed by Dr. Gilbert in formulating his opinion (J. A. 
74). Appellant also stated to Dr. Gilbert that while in the 
Army he had been ordered to a hospital, but had refused to 
stay there. The Army diagnosed him as having an anxiety 
neurosis (J. A. 91). Dr. Gilbert didn’t know* the Army’s 
diagnosis. Neither did Dr. Gilbert know the details of the of¬ 
fense with which appellant was charged nor of the interval 
intervening since its commission. The doctor’s diagnosis was 
based upon appellant’s statements that he was being watched, 
stared at, his family had been turned against him and he had 
been “framed” by outsiders, heard threatening whispers; and, 
the doctor’s conclusion that appellant demonstrated agitation, 
lack of attention, and depression. The agitation consisted of 
being argumentative and evasive. These things could be 
feigned. Appellant had had an opportunity to observe per¬ 
sons mentally disturbed while in the jail. Dr. Gilbert did not 
contact persons w r ho knew appellant at the jail or elsewhere. 




I 
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Appellant’s family was not contacted. No questions abofit 
current events were asked during the doctor’s two interviews 
with appellant. Ethical questions were purposely omittejd. 
Appellant was not specifically questioned as to orientation. 
Intelligence quotient was established only generally by alleged 
completion of the 10th grade in school and assertion appellant 
had outside employment during school, and been employed 
since leaving school. Calculation ability was not ascertained. 
No projection tests such as the Stanford-Benet test or Weeks- 
ford-Bellevue test were given. No detailed physical examina¬ 
tion was given, so as to discover organic disfunction—although 
appellant’s reflexes were checked and found to be normal, arid 
appellant was questioned for past history of heart trouble. 
Such events as appellant related were not checked for accuracy. 
No records were available to or consulted by the doctor. Tlje 
doctor stated the only safeguard against malingering was the 
experience of the examiner. Appellant had not demonstrated 
symptoms of malingering. Appellant had been quite con¬ 
sistent in relating the described symptoms of disturbance. The 
doctor could not estimate the length of time he had interviewed 

I 

appellant during his two visits. However, he stated that based 
upon appellant’s statements as to the first occurrence of thle 
hallucinations, appellant had been mentally ill for “two hr 
three—a few* to several—seven or eight months or a year” (J. 4- 
88). (J. A. 65-91.) 

In the trial of this case appellant’s counsel objected to reci¬ 
tation of the statements made by co-indictee Wilkins at tb|e 
office of the Robbery Squad in the presence of appellant, 
Corbey, Hamilton, Sergeant Reed, and Officer O’Neill (J. 4. 
41). The Assistant United States Attorney representing thje 
United States stated to the court, in the absence of the jury : 
“In view of the Taylor case, as your Honor appreciates, it bats 
me from medical testimony so we have to depend on lajy 
witnesses” (J. A. 111). 3 

3 See Tnulor v. United States, 95 U. S. App. 1). ('. 373, 222 F. 2d 39S (10T*r>|. 
This trial occurred in June 1955. 14 D. C. Code $ 30ft was amended August 

9, 1953. Perhaps the matter referred to as "barred” is the testimony off 
Dr. Leon Joseph Epstein, psychiatrist on stall of St. Elizabeths Hospital. 
See joint appendix pages 104. et seq., or pages 237 et seq. of record, ip 
Stephen S. Kelley v. United States, appeal No. 12025. 
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The Assistant did probe, with questions, on cross-examina¬ 
tion of Dr. Gilbert, for facts upon which the doctor’s opinion 
was based. Dr. Perretti was asked a question which included 
the word “tutelage,” and after the word was eliminated by 
rephrasing the question, the response was elicited that Dr. 
Perretti was Dr. Gilbert’s subordinate in rank at the place 
where both doctors were employed, D. C. General Hospital. 
Thereupon, the following occurred (J. A. 101-2): 

“Q. Now, tell us, Doctor, on any case that you and 
Doctor Gilbert worked on together, had you ever made 
a diagnosis different than what Dr. Gilbert turned in? 

Mr. Harris. I object to that as being irrelevant. 

The Court. I don’t see the relevancy to the present 
case. Mr. Hantman. 

Mr. Hantman. Well I will reframe the question. I 
will pursue it in another light. 

By Mr. Hantman : 

Q. Did you discuss the diagnosis you reached in this 
case with Doctor Gilbert at any time prior to the time 
that you made your diagnosis? 

A. Again I will have to rely on my recollection. 
Common practice between me and Doctor Gilbert was 
always to discuss these cases and, therefore, we would 
talk about the case, what we found on examination, and 
compare our findings and then determine if we had 
reached a similar conclusion.” 

In its charge to the jury, the Court stated (J. A. 138-9): 

“It is claimed on behalf of the defendant that he did 
not have the mental capacity to commit the crime with 
which he is charged because it is alleged that he was 
insane at the time of the commission of the act. 

“Of course, every person is presumed to be sane until 
the contrary appears. This presumption is based on 
' human experience. However, this does not mean that 
the burden of proof is on the defendant to prove in¬ 
sanity. As soon as some evidence is offered that the 
defendant was legally insane at the time of the act the 
presumption of sanity vanishes from the case. 


“The burden is upon the Government to establish the 
sanity of the accused; that is, the defendant in i the 
present case. 

“In other words, on the issue of insanity or mutual 
incapacity, as it is otherwise called, just as on every 
other issue in the case, the burden of proof is upon! the 
Government and that burden must be sustained beyond 
a reasonable doubt.” 

The Court proceeded to specify the definition of legal) in¬ 
sanity (as opposed to lay notions of insanity), the elementjs of 
legal insanity, and to define each element (J. A. 139-40). j In 
the course of explaining the sequence that the jury shquld 
consider questions for its determination, the Court stated this 
hypothetical sequence (J. A. 140): 

“Thus, if you find beyond a reasonable doubt that he 
committed the crime with which he is charged but ^ou 
also find beyond a reasonable doubt that at the time he 
committed the crime he was suffering from a diseased 
or defective mental condition you must then consider 
the further question: Was the act caused by this 
mental abnormality, by this diseased or defective 
mental condition? 

“Even though you find beyond a reasonable doubt 
that the defendant was suffering from such a merjtal 
condition at the time of the crime you may find him 
guilty if you also believe beyond a reasonable doubt 
that the defendant did not act because of or as a result 
of this mental disorder.” 

Shortly thereafter the jury was told (J. A. 140-41): 

“This is an important point, ladies and gentlemen! of 
the jury. The law in the District of Columbia spe¬ 
cifically and affirmatively requires that whenever a jury 
returns a verdict of not guilty because of the defendant’s 
insanity the jury’s verdict must say not guilty by rea¬ 
son of insanity. 

“I may be able to point up these rather involved 
points in the definition of legal insanity by reading ; to 
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you the same provisions of the law phrased in some¬ 
what different language. 

“You are instructed that in this case the defendant 
Kelley, has introduced evidence that on April the 25th, 
1952, the date of the crime alleged in the indictment 
herein, the defendant, Kelley, was insane. If there is 
a reasonable doubt in your minds as to whether or not 
the defendant was sane on April 25th, 1952, then it is 
your duty to find the defendant not guilty by reason 
of insanity. 

“If you find that the evidence as to the defendant 
Kelley’s sanity on April 25th, 1952. is equally balanced; 
that is, that the evidence as to sanity and the evidence 
as to insanity on the said date are equal, then it is 
your duty to find the defendant, Kelley, not guilty by 
reason of insanity. 

“The reason for this instruction is that the Govern¬ 
ment has not proved their case then beyond a reason¬ 
able doubt. 

“Before you find the defendant, Kelley, guilty of the 
crime alleged in the indictment herein, you must find 
that the defendant, Kelley, was sane on the date of the 
commission of the said offense beyond a reasonable 
doubt. 

“You are instructed that in this case the burden of 
proof is upon the Government to establish the sanity 
of the defendant, Kelley, on the date of the offense al¬ 
leged in the indictment beyond a reasonable doubt, and 
that if the Government does not prove the sanity of 
Kelley on such date beyond a reasonable doubt it is 
your duty to find the defendant, Kelley, not guilty by 
reason of insanity.” 

There was no objection to the above-quoted portions of the 
charge (J. A. 142). At the request of appellant’s trial counsel, 
the Court' gave the jury a separate charge that it must not 
notice emphasis in the charge (J. A. 143). After retiring from 
the courtroom, the jury interrupted its deliberation to send 
the following message (J. A. 143): 
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“The jury requests clarification on the following 
points of law stated by Judge Tamm in his change to 
the jury.” 

* * * “On the one hand the Judge stated that! if the 
jury finds that the defendant was of unsound mind dur¬ 
ing the time when the crime was committed then it is 
their duty to find him not guilty by reason of insanity. 
On the other hand, the Judge also brought out the point 
that, two, if the jury finds that the defendant was insane 
at the time when the crime was committed but thbt the 
crime was not caused by the defendant’s insanity], then 
it is the duty of the jury to find him guilty.” 

The jury was told to form their verdict on the basis of their 
finding as to condition of mind without regard to causation or 
productivity (J. A. 145, 146). In chambers, after the juijy had 
retired, the Court stated (J. A. 146): 

“I generally * * * use a paragraph that, of dourse, 
if they find the defendant not guilty by reason pf in¬ 
sanity the appropriate steps will be taken to hospitalize 
him, but in the present case we have an adjudication of 
sanity or he wouldn’t be on trial.” 

Although then engaged directly in conversation with the 
judge, appellant’s counsel remained silent (J. A. 146). lUpon 
completion of further deliberation, the jury returned its verdict 
of guilty. This appeal was taken from judgment imposing 
sentence to imprisonment of two (2) to ten (10) years (J. A. 
160). 

STATUTE INVOLVED 

i 

Title 22, District of Columbia Code, Section 2901 provides: 

i 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or imme¬ 
diate actual possession of another anything of Value, 
is guilty of robbing, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 


i 
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SUTVnVTABY OF ARGUMENT 

The statements of co-indictee Wilkins dealt with appellant’s 
participation in the crime and were made in appellant’s pres¬ 
ence. Appellant’s participation in the crime was also clearly 
shown by other evidence. Appellant responded to Wilkin’s 
accusations with an evasive answer. This is not a case of silent 
assent. Appellant’s response acknowledged Wilkin’s statement 
in such manner that the accusation of Wilkins was properly ad¬ 
mitted as an exception to the hearsay rule. The episode was 
also admissible as revealing pertinent conduct by appellant 
analogous to flight and fabrication of evidence. Admission of 
the evidence was neither error nor prejudicial. 

The motion for judgment of acquittal by reason of insanity 
w^as coupled with a motion based upon inadmissibility of the 
testimony by the Government’s lay witnesses, not the insuffi¬ 
ciency of the whole evidence if that contested was admissible. 
Admissibility of the lay testimony is not contested on appeal. 
Only the sufficiency of the whole evidence is contested. The 
evidence of sanity showed a planned and patiently executed 
crime; that on practically the whole of the fifth day after the 
crime appellant affirmatively conducted himself in a normal 
manner; and that appellant’s brother then believed in appel¬ 
lant’s normalcy by pledging his credit on appellant’s behalf; 
and. that appellant still appeared normal and revealed a con¬ 
sciousness of guilt on the seventeenth day after the crime. 
This evidence was clearly sufficient to make an issue for the 
jury. 

The prosecutor was not guilty of misconduct, nor was appel¬ 
lant prejudiced by the prosecutor’s conduct. 

The instructions on insanity were correct. Appellant spe¬ 
cifically refrained from objecting when the trial court affirm¬ 
atively stated, out of the hearing of the jury, that he had not 
told the jury appellant w’ould be recommitted to a mental 
institution if the verdict was not guilty by reason of insanity. 
Appellant cannot complain on appeal. 
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admitted into 

| 

Appellant argues that he was prejudiced when thj trial 
court admitted into evidence the statements made by oo- 
indictee Wilkins in appellant’s presence at the office of the 
Robbery Squad (Br. p. 11). However, the record shows there 
was no error, much less any prejudice. 

Wilkins was arrested about 3: 00 a. m. on May 12, i 1952. 
The officers then learned appellant’s “location” for the first 

i 

time (J. A. 56). Appellant was arrested about an hour; later, 
at approximately 4:00 a. m. (J. A. 40). Some time wa& con¬ 
sumed looking at appellant’s Cadillac (J. A. 59). Thereafter, 
appellant was taken to police headquarters. After both ap¬ 
pellant and Wilkins were at police headquarters, witnesses 
Corbey and Hamilton were “sent for.” These two witnesses 
arrived. A lineup which included appellant and Wilkins, was 
formed. Both witnesses inspected the lineup, and witness 
Hamilton picked out Wilkins by identification and appellant 
by general description (J. A. 40, 14, 16). Thereafter, “^bout 
9:00 a. m.”, the two witnesses, Wilkins, appellant, and officers 
O’Neill and Reed gathered around a table in the office of 
the robbery squad (J. A. 15, 41-42, 56). 

In the trial of the case as the prosecutor told the jury 6f the 
evidence the Government expected to present, the episode in 
the office of the robbery squad was mentioned. Out o;f the 
hearing of the jury, after appellant’s counsel had objected 
to the prosecutor’s reference, the prosecutor told the Court 
that he expected to prove appellant had replied to Wilkins’ 
statements, and specified his proof. The Court allowed the 
prosecutor to proceed (J. A. 5-6). The defense made nq ref¬ 
erence to the matter in its opening statement. Witness Ham¬ 
ilton recited that in the company of those gathered in the 
office of the robbery squad, he had heard Wilkins recite show 
appellant had instigated the crime; and, stated his recollection 
that appellant had made no reply (J. A. 15-16). Officer O’Neill 
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summarized Wilkins’ recital of the commission of the crime, 
and stated that appellant had made two responses: “that he 
didn’t want to make any statement until he consulted his 
lawyer”; and, “why should I tell you anything that would send 
me to jail” (J. A. 47-8). Appellant’s counsel cross-examined 
her briefly on the episode (J. A. 54-5). Sergeant Reed sum¬ 
marized Wilkins’ recital of the crime as Officer O’Neill had 
done; and then stated the following had transpired: 

“I asked the defendant Kelly what did he have to say 
about Wilkins’ statement. At first he said, ‘I do not 
wish to make a statement until I see my lawyer.’ So 
I said, ‘Well, this is a serious accusation, and I think 
you should have something to say about it.’ And he 
looked at me and said, ‘Do you think I would tell you 
something that would put me in jail?’ ” 

Reed was not cross-examined about the episode (Cf. J. A. 
64). The matter was not brought before the jury in the course 
of defendant’s evidence. Only brief references were made to 
the episode during the course of the summations by each coun¬ 
sel (J. A. 123, 129, 134)—the bulk of the arguments being 
devoted to appellant’s mental state during the crime. The 
Court was not requested and did not charge the jury about, 
nor make any reference to. the episode. Out of the hearing of 
the jury at pertinent times during the trial, appellant’s coun¬ 
sel objected to admission of the facts of the episode described. 

There were only two defenses raised in the case: identity 
and mental status. As to identity, evidence other than the epi¬ 
sode described above showed that two persons identified by 
cabdriver Queen as appellant and Wilkins took Queen’s cab to 
a place just around the corner from the scene of the crime and 
told Queen to wait for them. Appellant and Wilkins were then 
absent from the cab for eight minutes. During those eight 
minutes two persons robbed the telephone company during 
some three to five minutes in the presence of Hamilton. Ham¬ 
ilton identified one of those two individuals as Wilkins. Ham¬ 
ilton said appellant fitted the general description of Wilkins’ 
companion. In a moment or two cabdriver Queen again had 
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Wilkins accompanied by appellant in his cab, driving thetn to 
an unspecified destination across town. 

Appellant's main argument is that the facts of the epifeode 
were improperly admitted into evidence by the trial court as 
an exception to the hearsay rule. His brief is written od the 
premise that appellant was silent in the office of the robbery 
squad. This premise is false. 

Appellant supports his premise of silence by referencie to 
Hamilton’s statement of his recollection that appellant ;had 
given no reply to Wilkins’ dissertation on the crime (Br. p. |19). 
He ignores the fact that Officer O’Neill and Sergeant Reed| tes¬ 
tified that appellant did reply; that the testimony of each of 
these witnesses about the content of appellant’s reply was sub¬ 
stantially the same; and, ignores the further fact that neither 
of these witnesses was ever contradicted or impeached. JThe 
trial judge admitted the evidence on the basis that the sj|>eci- 
fied replies were given by appellant. The Court’s ruling, there¬ 
fore. incorporates the finding that the replies were giveh in 
fact; and, this ruling is supported by the record. Appellant’s 
trial counsel never suggested the contrary was fact. It ihust 
be accepted that this is not a case involving factual silence 

Appellant also argues that although this might not be a 
case of silence in fact, it is a case of silence in the eyes o^ the 
law* because after appellant stated “I do not wish to make a 
statement until I see my lawyer,” the officer responded “Well, 
this is a very serious accusation, and I think you should have 
something to say about, it.” Appellant suggests that because 
the officer orally interjected his thoughts in the form of a reply 
that we should ignore that appellant promptly volunteered the 
further response, “Do you think I would tell you something 
that would put me in jail” (J. A. 57). 

The argument is that the officer must maintain his own 
silence. There is no such law\ Such a proposition flies in: the 
face of the practical situation that the officer was properly fry¬ 
ing to do his duty of placing a charge if that were indicated; 
but. also, attempting to insure that he would not be plating 
an ignoble charge against an innocent man. Cf. Tillotson v. 
United States, appeal No. 12503, decided February 14, 1^56, 
Slip Opinion, p. 7. Police officers, of necessity, have a ri£ht, 

i 

j 
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indeed a duty, to reasonably approach, confront and interro¬ 
gate. Lee v. United States, 95 U. S. App. D. C. 156, 221 F. 2d 
29 (1954). The argument reduces itself to the proposition that 
Sergeant Reed did not exercise his rights and proceed with his 
duty within the bounds of reason; i. e., that his responsive 
remark should not have been made when appellant breathed 
assistance of counsel. This cannot be. because the officer’s duty 
to decide about the placing of a charge was not suspended until 
appellant could select and contact counsel. Sergeant Reed’s 
remark was no more than an oral expression that his duty was 
to charge an individual who offered no defense or explanation 
in the face of substantial evidence against him. Appellant’s 
second statement was not caused by Reed’s, but was simply 
the product of appellant’s own free will. See United States v. 
Mitchell , 322 U. S. 65. 64 S. Ct. 869, 88 L. Ed. 1140, reh. den., 
322 U. S. 770. The law does not blot out appellant’s second 
remark simply because assistance of counsel was mentioned. 
People v. Wilson* 61 Cal. App. 611, 215 Pac. 565, 569 (1923); 
People v. Graney? 48 Cal. App. 773,192 Pac. 460, 461 (1920); 
Commonwealth v. Spiropoulos 208 Mass. 71, 74, 94 N. E. 451 
(1911). But see Commonwealth v. Herbert, infra, pp. 19-20. 
Both of appellant’s statements are to be considered. 

One case cited by appellant is that of a different Irishman 
named “Kelly’’, United States v. Kelly, 119 F. Supp. 217, 221-2 
(D. C. D. C. 1954). There Chief Judge Laws ruled upon a 
factual situation in which the defendant was not silent. How¬ 
ever, the only responses were “I’ll tell my story to my lawyer,” 
and “I have nothing to say at this time.” The Chief Judge held 


4 In response to questions asking why he killed the deceased, it was stated 
“I didn't shoot him: he killed himself,” and "I have got an attorney that 
will do my talking for me." The Court held all this admissible as “more 
than a denial of guilt” and indication that the accused was “free from 
constraint.” 

s “Our counsel gave us orders not to talk about the case until we were 
taken into court.” The admission into evidence of the accusation and this 
response was held proper, with the additional comment: “If the jury be¬ 
lieved the defendant's testimony thereafter given in his own behalf, that 
his attorney had advised him not to talk * * * it would have been of little 
probative weight * * 

“After he had interrupted the accusation several times, at its conclusion 
the accused stated “me no talk, I want to see my lawyer.” 


these statements were the assertion of the “legal right to rejfuse 
to talk.” Of course, this is a case of verbal silence, which is 
patently distinguishable from the instant case. The -sen¬ 
tence, “Why should I tell you anything that would send me 
to jail,” is not a claim of the legal right to refuse to talk, j 

Appellant’s other legal authority is not only directed to; the 
fallacy of appellant’s silence but is also directed to the legal 
status of an individual’s remarks, when in the cutsody of; the 
police, as evidence. The “federal rule” (Br. p. 16) is said to 
flow from decisions by federal circuit courts of appeals other 
than this Court of Appeals. 7 He urges that two decisions by 
this Court within the past 25 years 8 “should not be deeined 
controlling” (Br. p. 18). He not only ignores the other num¬ 
erous occasions this Court has dealt with the same issue, 9 |but 
also ignores the Supreme Court’s opinions on the issue. 10 

The principle announced in all the cases appellant relies upon, 
was considered by this Court in Skiskowski v. United States, 81 
U. S. App. D. C. 274 at 278, 279, 158 F. 2d 177, 1946), cert, 
denied sub nom. Quinn v. United States, 330 U. S. 882 (1947), 
reh. den. 331 U. S. 870: 

“* * * There is a well entrenched rule of evidence 

which permits otherwise 'hearsay’ testimony to come 

in for the purpose of showing that the defendant, when 
— 

'Hanger v. United States, 173 Fed. 54 (4th Cir. 1909), conspiracy; Mc¬ 
Carthy v. United States, 25 F. 2d 298 ( 6th Cir. 1938), silence; United States 
v. Lo Biondo, 135 F. 2d 130 (2d Cir. 1943), alibi; United States v. On Lee, 
193 F. 2d 306 ( 2d Cir. 1951). alibi, affd. on other grds., 343 U. S. 747 (19^2) ; 
Helton v. United States, 221 F. 2d .‘138 (5th Cir. 1955) (no confrontatjion, 
opportunity to explain was declined with silence.) 

* Skiskowski v. United States, infra; Dickerson v. United States, 62 App. 
D. C. 191, 65 F. 2d 824 (1933), cert, denied, 290 U. S- 665. 

• Snoicdcn v. United. States, 2 App. D. C. 89, 93 (1893) ; McUin v. United 
States, 17 App. D. C. 323 (1900) ; Holmes v. United States, 56 App. D. C. 183, 
11 F. 2d 569 (1926) ; Harrod v. United States, 58 App. D. C. 254, 29 F. 2d 1454 
(1928) ; liorum v. United States, 61 App. I). C. 4, 56 F. 2d 361 (1932) ; Marcus 
v. United States, 66 App. D. C. 29S. 302, 86 F. 2d 854 (1936) ; Crattg v. United 
States, 82 U. S. App. D. C. 236,163 F. 2d 844 (1947) ; Jackson v. United Strifes, 
91 U. S. App. D. C. 60, 198 F. 497 (1952), cert, denied, 73 S. Ct. 96; AUctu 
B enton v. United States, Appeal No. 12728, decided March 1, 1956. 

10 Sparf v. United States, 156 U. S. 51, 56 15 S. Ct. 273, 39 L. Ed. 343 (1895) ; 
Turner v. Yates, 57 U. S. (16 How) 14. 27, 14 L. Ed. S24 (1853). Cf. Raff cl 
v. United States, 271 U. S. 494, 46 S. Ct. 566, 70 L. Ed. 1054 (1926), 
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confronted with damaging accusations in a situation 
calling for a response., remained silent, or affirmatively 
indicated agreement with the charges. See 80 A. L. R. 
1236, 1240; 115 A. L. R. 1510; Wharton’s Criminal 
Evidence, 11th Ed„ § 656. * * * 

***** 

“* * * The cases repeatedly emphasize the need for 
careful control of this otherwise hearsay testimony, and 
we do not think it wise to extend the “exception” to 
embrace any and all of the defendant’s reactions. It 
should also be observed that where, as here, the defend¬ 
ant is under arrest, it is doubtful if “silent assent” is 
admissible. 

“Where the accusatory statement is unequivocally 
denied by the accused it is not admissible against him. 
(Footnotes omitted.) 

Thus, in 1946, this Court continued its recognization of the 
exception to the hearsay rule here in issue. Skiskowski accused 
Quinn, after both had been arrested, in the presence of an 
F. B. I. agent, who then interrogated Quinn about the accusa¬ 
tion. The Court held the evidence was correctly admitted as 
a preliminary matter; and finally, was not prejudicial error 
under the circumstances despite subsequent testimony of 
Quinns then affirmative denial of the accusations against him. 
So the Skiskoicski case holds that police custody is immaterial 
except, perhaps as to “ ‘silent assent.’ ” See Dickerson v. 
United States, supra; Harrod v. United States, supra. The 
most that can be read into Skiskowski: is that as to “ ‘silent 
assent,’ ” police custody is a big item to be considered in the 
total picture. 11 The cases emphasized by appellant stand solely 
for the proposition that as to “ ‘silent assent,’ ” police custody 
is conclusive to bar the evidence. 

The statements of Wilkins w*ere admissible on either of two 
grounds. First, they were admissible on the theory that because 

“Note, 21 Mich. L. Rev. SOG, SOT (1923) : “These * * * cases, it is sub¬ 
mitted, lay down the better rule. The fact that the accused is in custody 
is not the final test. Regard must be had to all the circumstances surround¬ 
ing him at the time, in determining whether he would feel free to act or 
reply to the accusation.” 
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I 


i 

adopted, agreed to or orally acquiesced 12 in by appellant, the 
statements of Wilkins were as if stated by appellant anH not 
within the hearsay rule. 13 This was the ground upon \jvhich 
the statements were admited into evidence by the trial dourt. 
Secondly, the evidence was properly admitted in evidence, not 
as an exception to the hearsay rule, but, as connected j with 
conduct by appellant indicating his consciousness of guilt, and 
is analogous to evidence of flight, fabrication, etc. 

Of course, we rely upon the last of appellant’s two statements: 
“Do you think I would tell you something that would put me 
in jail” (J. A. 57). Similar statements have arisen in Massa¬ 
chusetts, the State which originated the strict doctrine on silent 
assent, 14 asserted by appellant. In Commonwealth v. Madeiros, 
255 Mass. 304, 151 N. E. 297, 299, 47 A. L. R. 962 (1926!) the 
defendant replied to an accusation of crime with the State¬ 
ment, “I would like to kill you.” In Commonwealth v. Hdmel, 
264 Mass. 564, 163 X. E. 168, 170 (1928) defendant's reply 
was the “girl was out of her head, she did not know whajt she 
was talking about.’’ In Commonwealth v. Herbert, 264 Mass. 
571, 163 X. E. 189, 191-192 (1928), the court sets forth the 
facts which followed the accusation, and its ruling: 

The defendant was then asked if he knew this wciman, 
and he answered, “I have no recollection of ever sjeeing 
this woman.” He was then asked, “What do you say 
as to what she has just accused you of?” And he re¬ 
plied, “I have nothing to say.” The defendant! was 

_ l 

“The authorities utilize the alternative phrasing. 20 Am. Jur. Evidence, 
§ 570; 22 C. J. S. Cr. Law, § 734. 

“It would seem to be better to rule at least that any statement made in 
the party’s presence and hearing is receivable, unless he can show that he 
lacked either the opportunity or the motive to deny its correctness, thus 
placing upon the opponent of the evidence the burden of showing ijts im¬ 
propriety,’’ 4 Wiftmore, Evidence (3rd Edition) S 1071. 

“Evidence of a party’s own extrajudicial admissions is not barred l>y the 
hearsay rule, since he cannot object that they were not made under oath 
and that he had no opportunity to cross-examine himself. Morgan Admis¬ 
sions as an Exception to the Hearsay Rule (11)21) 30 Yale L. .J. 355: 2 Wijs- 
more, Evidence § 1048. Similarly, he cannot object to evidence of tliej state¬ 
ments of others to which he has assented. 

14 Commonwealth v. Kenny, 53 Mass. (12 Mete.) 235, 237 (1S47) : Common- 
wealth v. Qanyi, 243 Mass. 341,137 N. E. 643 (1923). 
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then under arrest; the accusing statements were made 
in his presence and hearing; he could have remained 
silent, but if his answers were equivocal, or such that an 
innocent person would not make, the declaration and 
his replies were admissible. He said he had no recol¬ 
lection of having seen the woman. This was not a 
direct denial of her accusation, it was equivocal and 
evasive to such an extent that the evidence became 
admissible as an admission against him. His further 
answer that he had nothing to say did not make the 
evidence incompetent; this last remark was not the only 
one he made, it was a part of the same conversation, 
and is not to be considered as the only statement made 
by him. 

In all these cases the objection on appeal as well as the trial 
was the admission of the accusing statements. All were held 
to have been properly admitted. 

Similar cases and rulings from practically all jurisdictions 
have been collected by the writers. Judson F. Falknor, “Evi¬ 
dence—Admissions (Silence in Face of Accusatory State¬ 
ment),” 30 N. Y. Univ. L. Rev. (1955) 927, 938; Ibid., “Evi¬ 
dence—Admissibility of Adoptive Admissions” (1954), 29 
N. Y. Univ. L. Rev. 1266; Morgan, “Admissions,” 12 Wash. L. 
Rev. 181, 1S8 (1937); Note, 43 Harv. L. Rev. 289 (1930); 
John M. Maguire, infra, fn. 16; 80 A. L. R. 1236, 1249; 115 
A. L. R. 1510,1515. See also Kingsbury v. People, 44 Colo. 403, 
99 Pac. 61,62-63 (1908); Rowev. Bregenzer, 161 Mich. 683,126 
N. W. 706. 707 (1910). The theory of the cases is that the 
facing of an accusation is a tense moment and therefore the 
person accused will subconsciously reflect the truth. If the 
accused responds, and is equivocal or evasive, this shows (1) 
that he is free to express his reaction regarding the truth of 
the accusation, and (2) that he cannot, in truth, deny the 
accusation. Equivocation or evasion is held to be an adop¬ 
tion of. agreement with, or acquiescence in the accusing state¬ 
ment, and admissible on the theory that it is the statement of 
the accused. 


This Court has approved the admission into evidence of 
testimony which was premised upon remarks substantially 
similar to appellant’s retort in the instant case. Snowden v. 
United States, 2 App. D. C. 89, 93 (1S93): 

“The exception taken was only to the admissibility of 
the statements of the child made to the grandmother, 
and by the latter repeated as primary and independent 
evidence. There was no exception taken to the lad- 
mission in evidence of the statements of the child, which 
were repeated by the grandmother to the accused, shortly 
after the occurrence, and which elicited the the reply ihat 
‘ You did not see it, you have got to prove it.’ These 
declarations, both of the child and of the accused, \|ere 
admitted together; the declarations of the one tot be 
considered in connection with the declarations or implied 
admissions of the other. That they were competent 
evidence there can be no doubt. When reproached! for 
the commission of the offense, with a statement to ithe 
accused of what the child had said, if he had been inno¬ 
cent, it is but natural to presume that he would at obce 
have attempted to refute the charge, andvindicate him¬ 
self by explicit denial, instead of the evasive and defihnt 
answer given by him.” [Emphasis supplied, in paft.] 

Appellant also gave an answer but did not give an explicit 
denial. As this Court said of Snowden’s answer, appellant’s 
answer was evasive and defiant. Equally applicable to appel¬ 
lant’s remarks is the Court’s statement: “That they were com¬ 
petent evidence there can be no doubt.” I 

Appellant’s statement, “Do you think I would tell you 
something that would put me in jail,” was an evasion of tjhe 
topic of conversation—Wilkins’ accusations. However, it 1 is 
more than evasion, it has an element of affirmative adoption! of 
Wilkins’ accusation. In effect, appellant said that a truthful 
response by him “would put [him] in jail.” In context, the 
“would” suggests “inevitably.” This is tantamount to sayibg 
that Wilkins’ charge of crime is true. It is agreement by a|p- 
pellant with Wilkins’ statement. Thus, appellant also affirih- 
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atively acquiesed” in Wilkins’ charge. The accusation of 
Wilkins’ was properly admitted into evidence as an exception 
to the hearsay rule. 

The other ground for admissibility is that of conduct indi¬ 
cating consciousness of a fact from which the fact itself may be 
inferred. 1 Wigmore, Evidence (3rd Ed.) § 267; Ibid., Vol. 2, 
Section 1052 (2). Closely analogous statements were ruled 
upon in Commonwealth v. Sherman, 234 Mass. 7 ,124 N. E. 423 
(1919). The crime was burning property of another in the 
nighttime. An officer questioned Sherman after arresting him 
and Sherman responded: 

I am not going to talk before a crowd; I am not going 
to say anything that can be used against me; this means 
twenty years to me. 

Sherman also said: 

Supposing I told you that I took some waste and 
threw it under a pile of lumber in the Sawyer yard and 
then went home and fifteen or twenty minutes later an 
alarm was turned in and there was a fire in the yard, 
could you prove that I had set the fire? 

The statement was admitted as tending to “show consciousness 
of guilt.” 10 Appellant’s statements are very similar. 17 

Morgan discusses this theory as follows, 12 Wash. L. Rev. 
181,187-8 (1937): 

Now assume that the defendant, instead of remain¬ 
ing silent, gives an equivocal answer. It is pretty ob¬ 
vious that he is not trying to express the proposition 
that the third person’s assertion is true. Indeed he 
must be either hoping to give the impression of its 
untruth or intending to express his unwillingness to 
concede its truth. Consequently, it is difficult to see 

>s Cf. Thompson v. United States . 227 F. 2d G71 (5th Cir. 1955). 

1# “Th[is] decision * * * seem[s] sound,” John M. Maguire, “Adoptive 
Admissions in Massachusetts” (May 1929), 14 Mass. L. Q. G2, 73. 74. 

17 In People v. Bennett, 3 Ill. 2d 357, 362, 121 N. E. 2d 595, 59S (1954) the 
response to accusations to the effect that “he would take care of [his 
accuser] when he got out on bonds,” was held admissible as indicative of 
guilt. 
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how there can be any rational inference that the Situa¬ 
tion is the same as if he had expressly adopted the 
assertion. If the evidence is to be received—and it is 
generally admitted—it must be on some other thJeory. 
The third party’s assertion is, by itself, pure hearsay 
and inadmissible under any exception. Coupled with 
defendant’s adoption, it is an admission. Without the 
adoption, it is still an event occurring in defendant’s 
presence and having relation to an issue in the!case. 
Defendant’s reaction to it, assuming that he wasj con¬ 
scious of it is relevant. It may indicate whether he 
believes the assertion to be true. If so, then his Relief 
is the basis of a deduction to the existence of the fact 
believed. Even his express denial may be made in 
such a manner as to justify the inference that he never¬ 
theless believes the assertion to be true. If so, his! con¬ 
duct is equally evidence, first, of his state of mindi and 
second, of the events creating the state of mind. 

See also 29 N. Y. Univ. L. Rev., supra, at p. 1274, fn. 74. Be¬ 
cause pertinent and revealing conduct, appellant’s response is 
to be classified with flight Digging v. United States, 54 App. fc). C. 
302, 297 Fed. SSI (1924), and fabrication of evidence, Harris 
v. United States, S3 U. S. App. D. C. 348, 169 F. 2d 887,; cert, 
denied, 335 U. S. 872. The testimony was properly admitted 
into evidence, even if not an admission, because his conduct in 
consequence of the accusations was significant. Note, 43 lllarv. 
L. Rev. 289 (1930). 

Appellant also argues two minor points. He says “thej rec¬ 
ord in the present case shows that the requirement of prompt 
arraignment * * * was not complied with” and this evidence 
should be excluded under the rule of the McNabb c&se 18 
(Br. p. 21). The point was not raised in the District 
Court. The record does not support the argument because 
there was no unreasonable delay (R. 380-4). See Tillotson v. 
United States, supra. In any event, the remarks of appellant 
were not produced by the officer’s conduct. See United States 
v. Mitchell, supra. Appellant also argues from the fact that 
Wilkins was subsequently found to be insane (Br. p. 23). 

w McNabb v. United States, 31S U. S. 332 (1943). 


24 


There is no evidence appellant knew of this fact at the time 
Wilkins accused appellant. The authorities are unanimous 
that the factual incapacity of the accuser is immaterial. 80 
A. L. R. 1236, 1246; 115 A. L. R. 1510, 1514; Whan ton, Crim¬ 
inal Evidence, 10th Edition, § 679, p. 1405. 

We are aware that the Skiskowski case contains a note of 
caution regarding this type of evidence. We point out that 
no abuse is shown here. The record is sufficiently full to dem¬ 
onstrate there was no abuse in fact. The officers were reason¬ 
ably performing the commendable act of giving a person sub¬ 
stantially implicated in crime an opportunity to explain the 
circumstances prior to placing the charge of crime in the rec¬ 
ords. The scene itself negatives the idea that appellant was 
pressured or harassed. In the trial, the evidence w T as not 
‘'paraded’’ before the jury. References to it were few, and 
brief. In any event, Wilkin’s statement goes only to the issue 
of commission of the crime, about which the other evidence 
w*as convincing, though circumstantial. Appellant’s defense 
was insanity, not a defense dealing with commission of the 
crime such as alibi, entrapment, etc. Wilkin’s statement had 
no tendency to prejudice appellant in the insanity defense. 
There was neither error nor prejudice. 

II 

The trial court properly did not, sua sponte, enter a judgment 
of acquittal for the reason of insanity 

Appellant contends that there was an “utter failure on the 
part of the Government to produce evidence which would 
warrant submitting to the jury the question whether the jury 
was satisfied beyond a reasonable doubt that appellant was 
sane on April 25, 1952, the date of the offense herein involved” 
(Br. pp. 25-26). Appellant contends, the trial court should 
have granted a motion for judgment of acquittal. The motion 
for acquittal made (J. A. 1 IS; Cf. J. A. 65, 107, 110-111) was 
based on the proposition that the lay testimony as to insanity 
should be stricken because the lay witnesses did not give an 
opinion that appellant was sane or insane. Of course, this is 
a patently false argument inasmuch as lay witnesses are never 
allowed to express opinions upon the matter in issue. Cf. Bell 
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v. United States, infra. The motion of appellant’s trial coun¬ 
sel was not based upon the proposition that there was insuf¬ 
ficient evidence to take the insanity issue to the jury, which 
present counsel of appellant argues. The appropriate motion 
being absent, the issue can arise on appeal only for the purpose 
of preventing a miscarriage of justice. Battle v. United States, 
92 U. S. App. D. C. 220, 206 F. 2d 440 (1953). Appellant asks 
this Court to reverse the case with directions to the District 
Court to enter a judgment of acquittal by reason of insanity. 

In the appeals of Charles W. Douglas v. United States, jNos. 
12795 and 12879, heard but undecided at this writing,! the 
Government argued that only a shocking case could be t$ken 
from the jury by the trial court, relying upon Holloway v. 
United States, 80 U. S. App. D. C. 3, 4-5,148 F. 2d 665 (1945), 
and other cases. In the latest appeal of Monte W. Durham, v. 
United States, No. 12810, the Government’s argument!was 
based upon Curley v. United States, 81 U. S. App. D. C. 389, 
392, 160 F. 2d 229, 232-233 (1947), cert, denied, 331 U. S. ^37, 
reh. denied, 331 U. S. 869, which announces the rule; on 
judgments of acquittal as to commission of the offense. Sum¬ 
marized, the Curley test is whether or not upon all inferences 
favorable to the Government the jury must, of necessity, have 
a reasonable doubt on the issue. The instant case was clearly 
a case for the jury, even under the more stringent, Curley, (est. 
The facts adduced at the trial on the insanity issue are thesq: 

1. Appellant is presumed to be sane. “For once the i$sue 
of insanity is raised by the introduction of ‘some evidence,’ 
so that the presumption is no longer absolute, it is incumbent 
upon the trier of fact to weigh and consider ‘the whole evi¬ 
dence,’ including tha,t supplied by the presumption of san¬ 
ity * * * ” on the issue of “the capacity in law of the accused 
to commit” the crime. Durham v. United States, 94 U. S. ,^pp. 
D. C. 228, 214 F. 2d 862 (1954). [Emphasis added.] 

2. Joseph Corbey, Lonnie Hamilton, and William Queen 
testified as to the facts of the crime. It was shown to be a pre¬ 
meditated, deliberate, and planned robbery. Hamilton testi¬ 
fied that the other man with Wilkins was one who put the 
note on Corbey’s desk and Queen testified that he drove appel¬ 
lant- to and from the scene of the crime with Wilkins. 
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3. Sergeant Reed testified that appellant stated at the in¬ 
terrogation that he would not make a statement until he had 
consulted with his attorney. Appellant further stated that 
he would not tell the officer anything that would put him in jail. 

4. Sergeant O’Neill also testified that appellant refused to 
say anything until he had consulted his lawyer. Appellant also 
stated, “Why should I tell you anything that would send me 
to jail.” 

5. Both Doctor Gilbert and Doctor Perretti testified that 
appellant was of unsound mind some two and a half months 
after the crime; and, both expressed their opinions that ap¬ 
pellant could not choose between right and wrong on April 25, 
1952. 

6. Credit manager Lesser testified he was in the company 
of appellant practically the whole of the fifth day after the 
crime in regarding a business transaction; that appellant had 
been able to supply the detailed information needed to complete 
an application for credit; that appellant had freely engaged in 
an intermittent conversation that ran “the gamut from sports 
to literature” (J. A. 113); and that appellant had not acted ab¬ 
normal in any way. The brother of appellant had come forward 
on that day to purchase the Cadillac for appellant in his own 
name on his own credit. 

7. Officers Reed and O’Neill testified appellant acted normal 
on the 17th day after the crime, when arrested and in their 
presence for several hours; and again on the 19th day after 
the crime when interviewed in the D. C. jail. 

Thus the only testimony in favor of insanity was from the 
two doctors. Their testimony was substantially discredited 
on cross-examination by evidence that their examinations of 
appellant were superficial; and. that their opinions w^ere not 
arrived at independently of each other. In any event, those 
examinations were some two and a half months after the crime. 
On the other hand, the three lay witnesses had extended op¬ 
portunity to observe appellant within days after the crime, and 
gave testimony that appellant acted normally. During those 
occasions appellant indicated strong consciousness of guilt 
and was of sufficient sanity to recognize that he should not say 
anything “that would put me in jail” (J. A. 57). Appellant’s 
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brother evidenced belief in appellant’s normality by pledging 
his own credit on behalf of appellant. 

This Court has affirmed a jury verdict incorporating a find¬ 
ing of sanity upon evidence not as strong as in the instant cjase. 
Bell v. United States, 93 U. S. App. D. C. 173., 174, 210 PJ. 2d 
711 (1953), cert, denied, 74 S. Ct 682: 


Appellant urges on this appeal, first, that he iwas 
entitled to an acquittal directed by the court because 
the uncontradicted evidence was that he was of jun- 
sound mind at the time of the commission of the homi¬ 
cide. While it may fairly be concluded that the only 
two psychiatrists who testified gave support to this! de¬ 
fense in their responses to hypothetical questions, there 
was ample other evidence indicating soundness! of 
mind. The conflict was submitted to the jury ufider 
instructions which in this regard are not questioned, 
and which included one that the burden was on the 
Government to prove beyond a reasonable doubt that 
the appellant was of sound mind at the time of the hill¬ 
ing. Tatum v. United States, 88 U. S. App. D. C. 386, 
190 F. 2d 612, upon which appellant relies, was tfius 
followed. [Emphasis supplied.] 


Thus, this Court has specifically held that lay testimony can! be 
sufficient to sustain the jury’s verdict. In the Bell case thbre 
was no testimony by an expert that Bell was sane. Nor was 
there lay testimony comparable to that of Credit Manager 
Lesser; any affirmative indication of consciousness of guilt; 
nor, belief of sanity by a member of the family. There was 
ample evidence to support the verdict of the jury and, there¬ 
fore, to warrant submission of the issue to the jury. T|he 
trial judge properly did not, sua sponte, take the issue of sanity 
from the jury. 


Ill 

The conduct of the prosecutor was proper; and, not 

prejudicial 


Appellant contends the prosecutor was guilty of misconduct 

i 


i 

j 
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in three phases of the case: his opening statement regarding 
identity of appellant by witness Corbey; cross-examination of 
the defense expert witnesses on insanity. Doctors Gilbert and 
Perretti; and, in his characterization of the expert’s testimony 
when arguing his case to the jury. There is no merit to the 
contentions. No such contentions were ever made in the trial 
court. The prosecutor was within his proper role as an advo¬ 
cate. Berger v. United States, 295 U. S. 78, 88 (1935). We 
hereafter comment upon the instances now relied upon by ap¬ 
pellant (Br. p. 31-6). 

In his opening statement the prosecutor did say that witness 
Corbey would “* * * tell * * * that * * * Kelley, along 
with Lewis J. Wilkins, an individual who was later identified 
to him as Lewis J. Wilkins * * * [committed the crime]” 
(J. A. 3). The prosecutor corrected the loose language, as a 
practical matter though not as a technical matter, because he 
indicated to the jury he was not giving a strict recitation of the 
facts, and that he had just engaged in the human trait of over¬ 
statement. The reasonable connotation to the jury was that 
the prosecutor hoped that all the evidence would show the in¬ 
dividual was, in fact, appellant. The whole evidence did show 
the fact, supra, p. 14-15. No erroneous impression could have 
remained in the mind of the jury. The defense counsel told 
them (J. A. 7-8). 

The defense will show you, contrary to the statement 
of the prosecutor, that Mr. Corbey, the night manager 
of the telephone company, will not identify Stephen S. 
Kelley * * * Moreover, there will be no evidence what¬ 
soever of any individual who can say that Stephen S. 
Kelley was present in that building at that time and 
place. 

Thus, the defense not only corrected any erroneous impression 
but turned the matter to its tactical advantage—insofar as 
any opening statement is capable of a lasting impression upon 
a jury. In addition, the testimony of Corbey made the mat¬ 
ter quite clear to the jury (J. A. 11). There was no error, nor 
prejudice. 

The appellant commendably concedes that the prosecutor 
had a duty to thoroughly explore the basis for the opinions 
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of Doctors Gilbert and Perretti. Appellant suggests thait the 
use of the word “tutelage” and the question of Dr. PekTetti 
were improper. Dr. Perretti was asked “ * * * had you ever 
made a diagnosis different than what Dr. Gilbert turned in?” 
(J. A. 101). The propriety of the questions is shown by the 
answers. Dr. Perretti testified, in response, that he wa^ Dr. 
Gilbert’s subordinate in rank at the place where both doctors 
were employed, D. C. General Hospital (J. A. 101). With re¬ 
gard to different diagnosis, Dr. Perretti responded (J. A. 102): 

Common practice between me and Doctor Gilbert 
was always to discuss these cases and, therefor^, we 
would talk about the case, what we found on examina- 

7 i 

tion, and compare our findings and then determine if 
we had reached a similar conclusion. 

The questions of the prosecutor had a legitimate purpose.; His 
phrasing of the questions did not exceed the material contained 
in the answers elicited. There was no error, nor prejudice. 

Appellant refers to the prosecutor’s argument to the j jury. 
He refers only to the opening half of the prosecutor’s argument, 
and that portion contained on two out of eleven pa^es of 
the court reporter’s transcript (R. 218-228, 225-6). The state¬ 
ments excerpted by appellant were legitimate comment by 
the prosecutor upon the record of the cross-examination of the 
doctors, which appellant concedes was proper. With regard 
to the statement that Dr. Gilbert “didn’t perform any exam¬ 
inations,” the record is clear that Dr. Gilbert did not question 
about current events, moral issues, as to orientation; neither 
intelligence quotient nor calculation ability was ascertained; 
no projection tests, such as the Stanford-Benet test or Wjeeks- 
ford-Bellevue tests, were given; nor any physical examina¬ 
tion, except to check reflexes. The prosecutor conceded that 
the Doctors talked to appellant (J. A. 124). The statement 
that this type of examination was “worth next to nothing” 
(J. A. 124), was supported by the record facts that the Doctors 
did not know the interval of time since the offense, the details 
of the offense; had not contacted persons, anywhere,; who 
knew and observed appellant; the family was not talked to; 
the doctor had no records available, and made no attenipt to 


ascertain the truth of facts recited by appellant; the fact that 
appellant wanted a different psychiatrist; and, the examina¬ 
tions were not made to determine if appellant could distinguish 
right from wrong. The critical reliance by the doctors was the 
consistent repetition of subjective symptoms—during their 
respective two and one visits to appellant some three months 
after the crime. The further statement that the report of 
the doctors was “just hallucinations and delusions. It is a 
nice bit of phraseology, members of the jury, for a psychiatrist 
to use, if you w-ant to create an impression that a person is 
of unsound mind” (J. A. 124), was specifically pinpointed in 
cross-examination the doctor’s agreement that all the symp¬ 
toms relied upon were subjective except agitation, which con¬ 
sisted of being argumentive and evasive (J. A. 75, 77). The 
prosecutor simply told the jury that they were not bound by 
the conclusion of the doctors and should weigh this evidence 
and all the other evidence in reaching their own, independent 
decision on the matter. See Holloway v. United States , supra. 
Appellant’s trial counsel took no exception to any part nor 
the whole of the prosecutor’s argument. Appellant’s present 
counsel does not take exception to the prosecutor’s closing 
argument. Appellant’s trial counsel did respond to the prose¬ 
cutor’s argument (J. A. 126-132). There is neither error, 
nor prejudice. 

IV 

The instructions were correct 

Appellant also makes three attacks upon the Court’s instruc¬ 
tions to the jury: (1) clear “emphasis” upon the valid proposi¬ 
tion that the jury was not bound by the testimony of experts; 
(2) “lack of clarity” in elucidating the sequence in which the 
jury should approach points in issue, by stating once the possi¬ 
bility that diseased or defective mental condition might be 
found as fact beyond a reasonable doubt; and (3) “omission” 
of the practical consideration that appellant would be medi¬ 
cally reexamined if the jury’s verdict was not guilty by reason 
of insanity (Appellant’s brief, pp. 36-42). 

The first attack, that of “emphasis,” was the subject of an 
objection by appellant’s trial counsel (J. A. 142). The court 
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gave a supplemental instruction that the jury must ignore any 
emphasis noted in the court’s charge (J. A. 143). Th^re was 
no further objection from defense counsel. It must be presumed 
the jury followed the Court’s supplemental instructions. 
Pennsylvania Co. v. Roy, 102 U. S. (12 Otto) 451, 459, 26 L. 
Ed. 141 (1880). There was no error. j 

Secondly, appellant argues the court’s charge to the jury 
“lacked clarity.” He acknowledges the court was quite correct 
and specific at the outset of questioned matter when charging 
upon burden of proof (J. A. 138-9; supra, pp. 8-9). He says 
the muddy matter was that which transpired after lay no¬ 
tions of insanity were set aside by defining legal insanity and 
its elements. Thereafter, in the course of explaining t|he se¬ 
quence in which the jury should consider questions for its de¬ 
termination, the court hypothesized that the jury could “find 
beyond a reasonable doubt * * * [defendant] was suffering 
from a diseased or defective mental condition * * *” (J. A. 
140; supra, p. 9). This is the cloud which is the founda¬ 
tion for appellant’s argument. Fourteen typewritten! fines 
later the court returned its attention to the subject of bjurden 
of proof, told the jury the instructions which followed were 
“an important point,” and gave a long, clear, correct chaifge on 
that subject (J. A. 140-41; supra, pp. 9-10). 

Appellant argues the jury must have been confused, j Ap¬ 
pellant’s trial counsel did not conceive of such a possibility be¬ 
cause he made no objections to this matter, although hie ob¬ 
jected to such things as emphasis. Appellant’s present posi¬ 
tion must flow from a close reading of the cold record. 1 He 
gains nothing from phrasing his written argument in terms 
that the jury was confused. His argument has to be thajt the 
jury was misled into utilizing an erroneous burden of proof; 
i. e., that appellant was required to prove his lack of sanity be¬ 
yond a reasonable doubt. We agree with the preliminary 
proposition that the cold record reveals the District Cour^ did 
not choose the best possible hypothesis for incorporation'! into 
its illustration. But even in the now-questioned passage the 
District Court did not say appellant had the burden of pjroof. 
The sentence under discussion deals solely with the sequence 
in which matters for determination are to be considered! and 
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does not deal with the determination or resolution of those 
matters. Both before and after the now-questioned sentence, 
the jury was told, in language easily understood by laymen, 
that the Government had to prove each and all elements be¬ 
yond a reasonable doubt. They were told to resolve the is¬ 
sues in light of this principle. The jury was never told any¬ 
thing different. Upon analysis, the cold record does not sus¬ 
tain appellant’s position. Having failed to raise the matter 
of the court’s poor choice for hypothesis in the District Court, 
appellant cannot raise the matter on appeal. Rule 30, Fed¬ 
eral Rules of Criminal Procedure. 

Lastly, appellant argues from the fact (and we accept it as 
fact) the court did not tell the jury that if appellant was ac¬ 
quitted by reason of insanity he would be presumed to be 
insane and confined in a hospital for the insane as long as the 
public safety and his welfare required. In the absence of the 
jury, the court stated this fact to appellant’s trial counsel, 
with the explanation that, although it was contrary to his cus¬ 
tom, the court had not given such an instruction in this case 
because “we have an adjudication of sanity or he [defendant] 
wouldn’t be on trial” (J. A. 146). Though directly faced with 
the proposition, appellant’s counsel remained silent. This 
Court of Appeals stated in Taylor v. United States, supra, 222 
F. 2d at p. 404 that the court “should” so inform the jury. The 
Taylor case was specifically reversed on four of the seven issues 
discussed in the opinion rendered by the majority. The point 
in issue was not one of the four points on which the Court 
reversed. Thus, the Court specifically did not reverse on the 
issue raised in the instant case. The dissenting judge indicated 
he did “not agreed with other parts of the opinion of the court” ; 
but did not specify the nature of his disagreement, nor that 
he disagreed on the point here in issue. The direct question is 
presented whether failure to follow this Court’s dictum in 
Taylor is a fundamental matter which will cause reversal de¬ 
spite appellant’s deliberate failure to object to the omission. 
Rule 30, Federal Rules of Criminal Procedure. Our position 
is that this subject is not so fundamental that the trial court is 
required to give the instruction on its own motion in the 
absence of a request. 
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The majority opinion in Taylor concludes with the Sjtate- 
ment: 

Though this fact has no theoretical bearing on the jury’s 

verdict it may have a practical bearing. 

The “fact” referred to is confinement of the defendant after 
a verdict of not guilty by reason of insanity in a hospital for 
the insane as long as defendant’s safety and the public wellfare 
require. The obvious purpose of the suggested instruction is 
to cause the jury to pause. Such is also the purpose of instruc¬ 
tions that the jury scrutinize the testimony of accomplices, 
informers; and, admonitions that oral confessions be received 
with caution. In Borum v. United States, 61 App. D. C. 4, 
56 F. 2d 301 (1932), cert, denied sub nom. Logan v. United 
States, 285 U. S. 555, this Court said a cautionary instruction 
on the testimony of accomplices “should” be given; but jheld 
the matter not reversible error in the absence of a requesjt for 
it, citing Caminetti v. United States, 242 U. S. 470 (1917). 
As to testimony of informers, this Court reversed in Fletcher 
v. United States, 81 U. S. App. D. C. 306, 158 F. 2d 321 (1946) 
where a request had been made and refused; but refused tp re¬ 
verse the following year in Cratty v. United States, 82 U. S. App. 
D. C. 236, 163 F. 2d 844 (1947), where no request was njiade 
for a similar instruction. The same result occurred in Jgck- 
son v. United States, 91 U. S. App. D. C. 60, 198 F. 2d;497 
(1952), regarding scrutiny of a defendant’s oral confession. 
This Court again held in Jackson that the instruction “should 
have been given,” but affirmed because no request was niade 
for it. 

The Taylor case itself indicates the principle of those dgses 
is applicable to the instruction here in issue. The Court 
acknowledged this matter “has no theoretical bearing on! the 
jury’s verdict.” This is a statement that the matter is nqt of 
the same nature as instructions on the elements of the offense, 
burden of proof, defenses, which, of course, must be before; the 
jury. Rather, this Court has classified the matter as jone 
which need not be given though appropriate, if not requested. 
McCall v. United States, 89 U. S. App. D. C. 153, 191 F. 2d 470 
(1951); George v. United States, 75 U. S. App. D. C. 197,1125 
F. 2d 559 (1942); Kinard v. United States, 68 App. D. C. ^50, 

i 
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96 F. 2d 522 (1938). Of course, the Court further indicated 
this result by specifically declining to reverse the Taylor case 
on this ground. Appellant cannot complain on appeal. 

CONCLUSION 

Wherefore we respectfully submit the judgment of the Dis¬ 
trict Court should be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Alfred Hantman, 

Carl W. Belcher, 
Assistant United States Attorneys. 
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1 

REPLY BRIEF FOR APPELLANT 


A. Some Gaps Between The United States 
Attorney’s Brief And The Facts _ 

The Brief for Appellee which has been filed by the United States 
Attorney is studded with inaccuracies of fact—some of the inaccuracies 
being minor, some of them major. Many of these inaccuracies perhaps 
may be of no great significance by themselves. But in the aggregate 
they are symptomatic of the loose handling which has characterized the 
Government’s conduct of this case and which has deprived appellant of 
the fair trial to which he was entitled. 

Illustrative of the inaccuracies and departures from the record which 
will be found in the Government’s Brief aire matters such as the following: 

1. Trivial errors which probably have a merely typographical ori¬ 
gin-such as the five places on pages 2 and 3 of the Government’s Brief 
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where they refer to their witness Queen (the taxidriver) as "Green"— 
a mistake which, incidentally, occurs nowhere in the record. 

2. An error of gender, where the Government’s Brief refers to 
their own witness, Police Officer Shirley F. O’Neill, as "She” on page 
6 and as "her" on page 14. Apparently the writers of the Government’s 
Brief were misled by the first name "Shirley". Inspection of the record 
would have shown them that the prosecutor, in examining this witness, 
had at least eight times addressed Officer O’Neill as "sir” (J. A. 40,40, 41, 
42, 47, 117, 117, 177) and that defense counsel on cross-examination 

had likewise several times addressed Officer O’Neill as "sir” (J. A. 50, 

53, 54). 

3. To move on to more important inaccuracies: The Government’s 
Brief makes the claim on page 13 that, at a lineup held at police head¬ 
quarters on May 12, 1952, after the arrests of Wilkins and appellant: 

"Both witnesses [Corbey and Hamilton] inspected 
the lineup, and witness Hamilton picked out Wilkins 
by identification and appellant by general descrip¬ 
tion (J. A. 40, 14, 16)". 

Actual inspection of the portions of the Joint Appendix which the Govern¬ 
ment thus refers to will show how far the record is from supporting the 
Government’s assertion that the witness Hamilton had ever picked out 
appellant in a lineup. The reference to ”J. A. 40" will show only that 
Police Officer O’Neill testified that a lineup was held at police head¬ 
quarters after the arrests, and that Corbey and Hamilton were present 
at the lineup. Moreover, the references to "J. A. 14, 16" (and to the 
balance of Hamilton’s testimony as well) will show that there is nothing 
in Hamilton’s own testimony to the effect that he ever picked appellant 
out of a lineup. 
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4. The Government's Brief at pages 6-7, in purporting to sum¬ 
marize the nature of the mental examinations which Dr. Gilbert had 
made in July 1952 (which, it will be recalled, occurred a full three 
years before the trial now being reviewed) states: 

"Dr. Gilbert did not contact persons who knew ap¬ 
pellant at the jail or elsewhere. Appellant's family 
was not contacted." 

In fact, this considerably distorts the actual testimony on this point which 
was elicited from Dr. Gilbert even during the extremely hostile cross- 
examination to which he was subjected by the prosecutor. What the rec¬ 
ord shows is the following (J. A. 78): 

"Q. You didn’t make any attempt, perchance, 
to talk to any people down at the jail at the time, with 
regard to any outward manifestations of mental ill¬ 
ness that might be exhibited by Stephen Kelley ? 

"A. I don’t recall whether I did or not—I may 
have. 

"Q. Well, you have got your notes, Doctor— 
would your notes show that ? 

"A. No, my notes won’t show that. I may have 
seen some members of the family, too, but the notes 
don’t show that. I have seen members of the family, 
but didn’t record it. In most cases, I did record it, 
but sometimes the opportunity did present itself. 

"Q. Did you see members of Stephen Kelley's 
family? 

"A. I have no record of it. I may have, but I 
have no record of it. " 

In other words, what the record really shows is merely that after a lapse 
of three years Dr. Gilbert could not testify with certainty on these points 
one way or the other—a hardly surprising fact, but one quite different 
from what is asserted by the Government's Brief. In the same vein, the 
Government’s Brief has offered up what is a spurious justification for 
the prosecutor’s prejudicial closing remarks. For the Government's 



4 


Brief at page 29 seeks to justify those remarks by the alleged "record 
facts" that Doctors Gilbert and Perretti "had not contacted persons, any¬ 
where, who knew and observed appellant; the family was not talked to". 
As is shown above, the record establishes that such are not the "record 
facts". 

5. The Government's Brief at page 5 tries to make it appear that 
the record shows clearly that appellant was taken before the United States 
Commissioner sometime on the morning of May 12, 1952, stating: 

"Appellant was taken before the United States Com¬ 
missioner'that morning' (J. A. 64-65; R. 380-4)". 

This ignores the fuller record evidence (see J. A. 64, 115-116, 117) set 
forth at page 22 of the Brief for Appellant, from which it appears more 
probable that appellant was not taken before the United States Commis¬ 
sioner until the afternoon. And in any event, the Government’s refer¬ 
ence to "R. 380-4” lends no further support to their assertion, since 
all that can be told from R. 380-384 is that appellant appeared before 
the United States Commission some time during May 12th. 1 

6. With respect to the question of the admissibility of Wilkins' 
various statements and confessions, the Government’s Brief at pages 
13-23 seeks to draw a fine line between cases of what it calls "silent 
assent" by an accused in custody (a situation where the Government ap¬ 
pears to concede that the accusatory statement is not admissible) and 
other cases where the accused has made some comment or remark short 
of a simple and outright denial of the accusation. The legal difficulties 


After the Brief for Appellant was filed in this Court, the United States Attorney obtained an order 
(R. 374) for supplementing the record by certifying the record of the proceedings which had taken place 
before the United States Commissioner. Since the Government has not reproduced these documents in 
a supplemental Appendix, it is important that it be noted that the proceedings before the Commission¬ 
er are silent as to the time of day when appellant was brought before him, and hence add nothing to 
the record on this point. These proceedings do, however, affirmatively show that the arrests of both 
appellant and Wilkins were made "without warrant" (R. 370). 
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of the Government’s position will be commented upon below, but a word 
i s in order concerning a serious factual distortion which results from 
their Brief. Apparently the Government is reconciled to the view that 
in this day and age there would be no hope of persuading an American 
appellate court to hold the accusatory statement admissible if the ac¬ 
cused while under arrest and in custody maintains a strict and literal 
silence when the accusation is made; that is, if the accused under these 
circumstances elects to say not a word, as indeed the Fifth Amend¬ 
ment assures him he has a right to do. Recognizing this, the Govern¬ 
ment’ s Brief undertakes to say that, in the present case, no such issue 
at all is raised by the record. But inescapably it is. It is, in connec¬ 
tion with the testimony of the witness Hamilton who — as the Brief for 
Appellant points out (pages 13-14) and the Government’s Brief admits 
(pages 13, 15) — heard no statement at all from appellant in reply to 
what Wilkins said in appellant’s presence. The Government’s Brief 
(pages 13-15) seeks to glide over this hurdle by making it appear that 
Hamilton and Police Officers Reed and O’Neill heard Wilkins make the 
same accusatory statements; the Government’s Brief then claims that 
since Officers Reed and O’Neill heard appellant say something in re¬ 
sponse to Wilkins’ accusatory statements, the appeal should be deter¬ 
mined as if Hamilton had heard the same thing. 

The difficulty which the Government’s Brief has carefully covered 
over by its failure to give an accurate description of this portion of the 
record is that, so far as appears from the record, what Hamilton heard 
Wilkins say was not the same as what Officers Reed and O’Neill heard 
Wilkins say, and in certain respects Hamilton went considerably beyond 
what Officers Reed and O’Neill testified to. This will be seen from the 
following excerpt from Hamilton’s testimony as it appears in the record 
(J. A. 15-16), to which has been added underscoring on those hearsay 
items which are not in fact covered in the hearsay testimony of Offi¬ 
cers Reed and O’Neill: 


A 
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"A. So, Wilkins says that Kelley has been try ¬ 
ing to get me to get some quick money for quite a few 
weeks. He says I don’t know whether he was going to 
get it — and he says, and you don’t know what was hap ¬ 
pening because you were working taking care of your ~ 
duty — he say, / and I don’t know where he was going — 
but I didn't know where he got it . But he said that when 
he went and split the money up I went home and he went 
home. 

M Q. Now, did the defendant Wilkins at that time 
indicate where he and Kelley had gone ? 

Tt A. Had gone? 

TT Q. Yes, to what place? 

"A. Well, he said he said he are going — he didn't 
say where he was going, but they came to 725 - 13th 
Street, N.W. 

"Q. The question I put to you, sir, did Wilkins at 
that time state whether or not he and the defendant Kel¬ 
ley had gone to the Chesapeake and Potomac Telephone 
Co. on April 25? 

T, A. That is right — yes, he did say that. 

"Q. And did he state the purpose, the reason, for 
Wilkins and Kelley going to the telephone company at 
that time and place ? 

"A. Well, it was, the way I understood it, Wil¬ 
kins didn*t know what Kelley was going — 

"MR. HARRIS: I object. 

"THE WITNESS: - so I can’t say that. 

BY MR. HANTMAN: 

"Q. No, tell us as best you recall, if you remem¬ 
ber, what it was Wilkins said in the presence of this 
defendant. 

"A. Wilkins just said that he said, ’Let’s go get 
some money ’. 

”Q. Who did Wilkins say that to? 

"A. He said that in the presence of Mr. Corbey, 
and Mr. O t N eill, and myself. He says that Kelley told 
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him, ’Let’s go get some money’, but Wilkins, he 
said he didn’t know where he was going. 

”Q. Now, what, if any, statement did the de¬ 
fendant Kelley make at that time ? 

”A. He didn’t make any whatsoever. 

”Q. Did there come a later time when you 
were present when Kelley did make any reply ? 

”A. He didn’t make any at all. 

”Q. None that you recall? 

”A. No, sir.” 

Thus Hamilton’s hearsay testimony was not merely cumulative to the 
hearsay testimony of Officers Reed and O’Neill. Hamilton’s was the 
testimony that supplied, by the hearsay route and without other support, 
those accusatory statements by Wilkins which tended to place the blame 
on appellant for the planning and instigation of the alleged crime. It was 
testimony which might well have influenced the jury in coming to their 
determination on the issue of appellant’s sanity. On this ground alone, 
its admission was seriously prejudicial to appellant even if—contrary to 
appellant’s contentions—the testimony of Officers Reed and O’Neill should 
be held admissible. Having been duly objected to (see Brief for Appel¬ 
lant, page 13, footnote 1), this testimony by Hamilton would itself re¬ 
quire reversal. 

7. The Government’s Brief (pages 24-25) seeks to make it appear 
that the motion for acquittal made at the close of the entire case was 
somehow or other defective. As the Brief for Appellant has pointed out 
(page 25, footnote 7), appellant’s trial counsel made three separate mo¬ 
tions for acquittal at various stages of the case; all were denied by the 
trial judge. In addition a post-trial motion for judgment of acquittal 
and/or new trial was made, argued and denied (J. A. 157, 159). In deny¬ 
ing the motion for acquittal which was made at the close of all the evi¬ 
dence, the trial judge stated (J. A. 118-119): 
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"THE COURT: I don't think the Government took 
full advantage of the evidentiary possibilities of their 
rebuttal witnesses under the rules of evidence, but 
I do believe that the issue is a factual one as to whe¬ 
ther the Government has proved the guilt and the san¬ 
ity of the defendant beyond a reasonable doubt. 

"I will deny your motion for judgment of acquit¬ 
tal. " 

Thus it seems clear from the record that the trial judge fully understood 
and treated the motion for acquittal as raising the question whether the 
Government had satisfactorily carried its burden of establishing beyond 
a reasonable doubt, by evidence which would warrant sending the case 
to the jury, that appellant was sane at the time of the alleged offense. 

The exact point having been expressly considered and passed upon by 
the trial judge, the Government is in no position now to indulge in minor 
quibbles concerning the manner in which the point was brought to the 
judge's attention. 

8. At page 16 the Government's Brief states: 

"One case cited by appellant is that of a different 
Irishman named 'Kelly', United States v. Kelly, 

119 F. Supp. 217, 221-2 (D. C. D. C. 1954)." 

The record in the present case makes it perfectly plain that appellant, 
Stephen S. Kelley, is a Negro. Accordingly, the writers of the Govern¬ 
ment's Brief appear either to have been unfamiliar with the record in 
this respect also, or else to be indulging in a misdirected effort at hu¬ 
mor that is, at best, in questionable taste. 
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B. In Some Respects The Headings In The United 
States Attorney's Brief Have Only A Casual Re¬ 
semblance To The Real Issues In The Case. 


Every advocate will have his own way of stating the ’’Questions 
Presented” in a case, and of formulating the main headings in his brief. 
Nevertheless, the Government’s Brief—which, as has been indicated 
above, has in some respects strayed so far from the record—seems 
by its statement of issues also to have strayed in some respects a long 
way from the real issues in the case. 

For example, in its statement of the first ’’Question Presented", 
the Government’s Brief (page i) does not even disclose the fact that "the 
oral accusing statements of co-indicatee Wilkins" were made at a time 
when both appellant and Wilkins were under arrest and in custody. 

For another example, the Government’s Brief at page 27 has a 
heading in bold-face type which reads: "The conduct of the prosecutor 
was proper; and not prejudicial"; and yet the Government’s discussion of 
this point on page 28 of its Brief opens with an acknowledgment that the 
prosecutor made an incorrect representation to the jury in his opening 
statement—a misrepresentation which the Government’s Brief euphemisti¬ 
cally calls "loose language"; and then the Government’s Brief claims, but 
omits to demonstrate, that such "loose language" was something which 
"the prosecutor corrected . . ., as a practical matter though not as a 
technical matter"—whatever that may be supposed to mean. Thus, con¬ 
trary to the bold-face heading, the Government’s point here really is not 
at all that, as to this item, the prosecution’s conduct "was proper", but 
only that it was "not prejudicial”. 

For another example, in Point IV of its Brief, at page 30, the Gov¬ 
ernment uses a heading in bold-face type which says "The instructions 
were correct". It then turns out that the Government’s position is not 
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at all that the instructions were correct, but only that, despite the in¬ 
correctness of the instructions, the judgment should be affirmed be¬ 
cause appellant’s trial counsel did not object sufficiently or with suf¬ 
ficient vigor. But that, as is pointed out in the Brief for Appellant 
(pages 41-42), depends on how serious and how fundamental the error 
was, and for the reasons set forth in Point IV of the Brief for Appel¬ 
lant the errors in the instructions were of such a fundamental nature 
as to require reversal. 

C. In Reply To Some Of The United States Attor- 
ney’s Observations About The Law. _ 

1. In a country which has forty-eight different sets of state court 
systems, apart from the nationwide federal court system, it is hardly 
surprising to find that a contrariety of views exists with respect to a 
subject so complex as so-called ’’adoptive admissions” made in the face 
of accusatory statements. This indeed was clearly set forth in the Brief 
for Appellant at page 16, where reference was made to the variety of 
rulings that might be found collected in 4 Wigmore, Evidence (3rd ed. 
1940) Section 1072, and 1953 Supplement Section 1072. The Govern¬ 
ment’s Brief at page 20 sets forth a number of other secondary author¬ 
ities where comparable cases are collected, and comparable variety of 
rulings will be found. It is no wonder that the Government’s Brief is 
able to locate cases in some state courts which would lend some mea¬ 
sure of support to the extreme position espoused by the Government. 
Nor is it any wonder that the Government’s Brief seeks so hastily to 
gloss over the numerous federal cases on which appellant is relying 
(Brief for Appellant, pages 16-21). 

It is also worth taking a closer look at the facts in one of the cases 
cited by the Government’s Brief at page 16, namely, Commonwealth v. 


Spiropoulos, 208 Mass. 71, 74, 94 N. E. 451 (1911). For there the facts 
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recited by the court clearly show (see the footnote in 208 Mass, at 73 2 ), 
among other things, that before any statement was made by one of the 
persons under arrest in the presence of the accused, the police lieuten¬ 
ant first stated: "I want to warn both of you that anything that either 
one of you say or make any statement, it may be used against you at 
your trial. " This is in sharp contrast to the present appeal, where 
the record does not show the important warning against self-incrimina- 
tion to have been given by the police in any way. Thus the legality of 
the police practice followed in the present case (Brief for Appellant, 
pages 21-23) is to be judged in the light of the fact that the customary 
warning was not given and that in its place Police Officer Reed, although 
told by appellant that appellant wished to see a lawyer before making any 
statement, nevertheless persisted in urging and advising appellant to 
proceed to say something about the accusation. This, it is submitted, 
is not only a plainly illegal practice, but amounts to "coercion” within 
the meaning of this Court’s recent decision in Tillotson v. United States , 

No. 12503, decided February 14, 1956. 

2. The Government’s Brief at page 17 claims that appellant has 
ignored "numerous" decisions of this Court which the Government ap¬ 
parently thinks would help to establish the admissibility of hearsay testi¬ 
mony concerning Wilkins' accusatory statements. In support of its 
claim, the Government’s Brief cites in footnote 17 eight decisions of 
this Court which, upon inspection, will be found to have virtually no 
relevance to the issues on the present appeal. Taking the cases in 
their reverse chronological order, Benton v. United States, No. 12728, decid¬ 
ed Mar. 1, 1956, reversed a conviction on the ground that Benton had 
been prosecuted under an unconstitutional statute, and in no way decided 


2 


This lengthy footnote is omitted in the unofficial report of the case in 94 N. E. 45. 




12 


any question as to admissibility of evidence, or as to the voluntariness 
of Benton's statements, the adequacy of the police warning to him, or the 
legality of the police interrogation practices followed in that instance. 
Jackson v. United States , 91 App. D. C. 60, 198 F. 497 (1952), certiorari 
denied, 344 U.S. 858 (1952), involved no problem as to hearsay and no 
issue as to admissibility of any evidence. The same is true of Cratty v. 
United States , 82 App. D. C. 236, 163 F. 2d 844 (1947), where the issue 
on appeal concerned the degree of corroboration necessary to support the 
testimony of an informer. Marcus v. United States , 66 App. D. C. 298, 
302, 86 F. 2d 854 (1936), wholly unlike the present case, involved the 
admissibility of the confessions of both defendants where both of them 
actually testified at the trial; where a finding was made by the court that 
both confessions were voluntary; and where, again wholly unlike the pres¬ 
ent case, the record showed that before the confessions were made, "both 
were rightly informed that their statements would be used in the trial of 
the case and that no statement should be made except voluntarily by the 
witness” (66 App. D. C. at 301). Borum v. United States , 61 App. D. C. 

4, 56 F. 2d 361 (1932), likewise dealt with the admissibility of a full 
and voluntary confession in a case where each of the participants in the 
crime was on trial and actually testified, and where the only issue 
raised was as to whether a portion of the voluntary confession was suf¬ 
ficiently germane to the charge to warrant that portion having been ad¬ 
mitted in evidence. In Harrod v. United States, 58 App. D. C. 254, 29 
F. 2d 454 (1928), which was an abortion case, although the opinion is 
somewhat cryptic, it does not appear that the defendant was under ar¬ 
rest or in custody at the time the accusatory statements were made 
within her hearing distance. The opinion in Holmes v. United States , 

56 App. D. C. 183, 11 F. 2d 569 (1926), appears on its face to be not 
merely fully distinguishable, but totally irrelevant, and may have been 
included in the Government’s list by error. McUin v. United States , 

17 App. D. C. 323 (1900), in no way involved statements made either 


13 


in the presence of police officers or while the accused was under arrest, 
and accordingly it too is irrelevant to the present appeal. This leaves 
only the decision in Snowden v. United States, 2 App. D. C. 89, 93 (1893), 
which the Government’s Brief also treats at much greater length on page 
21. As appears even in the Government’s quotation from that opinion, 
the Court’s observations in that case concerning the admissibility of the 
accusation made in the presence of the accused, and his reply thereto, 
were dictum; but whether dictum or decision, they have no bearing upon 
the present appeal since it is plain from the statement of the case (2 App. 
D. C. at 90-91) that the accusatory statement and the defendant’s reply 
thereto were not made in the presence of a police officer and were not 
made at a time when the defendant was either under arrest or in custody. 

Accordingly, so far as the decisions in this Circuit are concerned, 
we are brought back to the Dickerson case, the Skiskowski case, and 
Chief Judge Laws’ recent opinion in United States v. Kelly , all of which 
are discussed in the Brief for Appellant at pages 18-19. 

6. With respect to the objection based on Wilkins’ lunacy at the 
time Wilkins made the accusing statements (Brief for Appellant, pages 
23-24), the Government’s Brief at page 24 says: ’’The authorities are 
unanimous that the factual incapacity of the accuser is immaterial. ” 

As support, the Government cites two A. L. R. Notes, namely 80 A. L. R. 
1236, 1246 and 115 A. L. R. 1510, 1514, as well as Wharton, Criminal 
Evidence, 10th Edition, Section 679, p. 1405. Examination of the actual 
cases cited in the two A. L. R. Notes shows they have nothing to do with 
accusations coming from a lunatic. They deal instead with problems 
of testimonial incompetency raised by the husband and wife relationship, 
fcy the statements of infants, and even by the statements of slaves in the 
South of the 1850’s, and, in those likewise distant days when Chinese in 
California were incompetent to testify in a case involving white men, 
the statements of a Chinese. And the very cases cited by Wharton — 


the Government’s third reference on the point — are among those in¬ 
cluded in the A. L R. Notes, except for two Iowa cases ( State v. Middle- 
ham, 62 Iowa 150, 17 N.W. 446 (1883), and State v. Jerome, 82 Iowa 
749, 48 N.W. 722 (1891)), which fit into the same categories and which 
in no way raise issues concerning admissibility of hearsay statements 
coming from lunatic accusers. 

7. On the issue of the sufficiency of the evidence to make out a 
jury case as to appellant’s sanity (Brief for Appellant, Point n) the 
Government’s Brief at page 27 seeks to derive some support from this 
Court’s decision in Bell v. United States , 93 App. D. C. 173, 174, 210 
F. 2d 711 (1953), certiorari denied, 347 U. S. 956 (1954). The Govern¬ 
ment urges that the Bel l case shows that the present case ought to have 
been sent to the jury on the question of sanity. But inspection of the 
Government’s Brief in the Bell case — a Brief which was filed in this 
Court on October 26, 1953 and signed by Messrs. Rover, Peck, Mc¬ 
Laughlin and Belcher — will show how far removed that case is from 
tiie present appeal. For in its Brief in the Bell case, at page 10, the 
Government said, with respect to the two expert witnesses offered on 
behalf of Bell: 

’’The two defense psychiatrists completely eradi¬ 
cated their own prior testimony; the first by say¬ 
ing appellant had suffered no mental disease, and 
the second by saying he did not know what mental 
disease appellant had suffered. Upon this record 
it is apparent that there was no testimony that ap¬ 
pellant was insane which was uncontradicted. ” 

Thus the facts of the Bell case were diametrically opposite to the facts 


disclosed by the present record. 
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CONCLUSION 

In the present appeal it is particularly appropriate to have in 
mind the Supreme Court's recent admonition that: T Tn a trial on the 
merits, defendants are entitled to a strict observance of all the rules 
designed to bring about a fair verdict. " Costello v. United States , 

No. 72, October Term 1955, decided March 5, 1956. For the rea¬ 
sons set forth in the Brief for Appellant, and for the further reasons 
set forth in this Reply Brief, the conviction should be reversed and the 
reversal should also be accompanied by a direction to enter a judgment 
of not guilty by reason of insanity. 

Respectfully submitted, 

BENNETT BOSKEY 

1701 K Street, N. W. 

Washington 6, D. C. 

Counsel for Appellant, 

by appointment of this Court. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA. 


(2) 


UNITED STATES 


vs. 


ST 




* S. KELLEY 


Criminal Division 

* 

: Criminal No. 901-52 


oc 


Washington, D. C. 


Thursday, June 23, 1955 

The above-entitled case came on for trial in the United States District 
Court for the District of Columbia at ten o’clock in the forenoon on Thursday, 


June 23, 1955. 

BEFORE : 

HONORABLE EEFARD A TAW, Judge of the United States District Court for the 
Distriettof *.C«jtemfcla and the &ry?£&en these selected, empanelled and 
sworn, there being the following 


APPEARANCES : 

ALFRED KANTMAN, ESQUIRE, Assistant United States Attorney, on behalf 
of the United States; 

DeLONG HARRIS, ESQUIRE, Attorney for the Defendant; 

STEPHEN S. KELLEY, the defendant in person. 

The following proceedings and transactions were then had and (3) 

evidence was adduced: 


PROCEEDINGS. TRANSACTIONS AND EVIDENCE 

THE COURT: Will counsel cotae to the bench? 

(At the bench:) 

TEE COURT: With reference to this defendant, Stephen S. Kelley, has there 
been a judicial determination of his legal ability to stand trial? 

MR. HANTMAN: Yes, Your Honor, I believe there has, as of April 25 of 
this year. If I may check ay notes, I think I can — 

THE COURT: April 25? 

MR. HANTMAN: Yes, Your Honor. If Your Honor will permit me, I will check 
my notes. 

THE COURT: All right. 

MR. DeLONG: That is correct. Your Honor. 

MR. HANTMAN: Your Honor, my notes which I took from the records in the 
office of the United States Attorney indicate that on April 4 of this year, 
the Government filed a motion for a judicial determination of the mental 
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eompentancy of the defendant, Stephen Kelley, and on April 29 of this (3) 
year, in a hearing by this Court, the defendant Stephen Kelley vaa found (4) 
mentally competent. 

THE COURT: April 29? 

MR. HARTMAN: Yes, Your Honor. 

THE COURT: Apparently the docket indicates that on April 29, Judge 
McGarraghy held a hearing at which time he determined that the defendant was 
mentally competent. 

The docket on the jacket indicates that an order finding the defendant 
competent was signed. I don't find it in the jacket. There is now doubt, 
however, that the hearing was held. 

MR. HARRIS; That is correct. 

THE COURT: I think, then, Mr. Hantman, it would be well to give Mr. (5) 
Harris some notice before you rest your case, so that our clerk can call 
them over here, and get them here without any delay. 

I assume from the thickness of this jacket, that there is no possibility 
of any disposition of this case. 

MR. HARRIS: The Government made an offer of a disposition, but it ia not 

i 

acceptable to the defendant. 

THE COURT: What was the offer? 

MR. HARRIS: A plea to petty larceny. 

MR. HANTMAN: That is correct. Your Honor. 

THE COURT: How long has this defendant been incarcerated? 

MR. HARRIS: Nine and a half years. 

MR. HANTMAN: About nine and a half years — is I understand it, between 
the jail and St. Elizabeth's. 

THE COURT: That isn't a very picturesque route back and forth (6) 

there. I don't think it is a substitute for freedom. But if the defendant 

i 

doesn't want to plead to petty larceny — 

MR. HARRIS: I think, in the case, even if his present mental state — I 
have talked to him, but I am in a peculiar position. I was retained in the 
original trial of this case, and after it was reversed, I mean, this defendant 
more or less insisted that I represent him on the re-trial, so I am serving 

without fee. I can't go but so far in maiding this recommendation to him, 

because they go down to Lortan and they have some lawyers down there, and 

they send up and say that they were deprived ox some rights. 
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• • 

THE COURT: I know vhat the problem is. Veil, ask him once more if he (6) 
waiits to plead to petty larceny. If he doesn't, we will go to trial. 

MR. HARRIS: I frankly would like to see him do it. 

(End of bench conference.) 

THE COURT: Counsel may proceed. ( 7 ) 

OPENING STATEMENT ON BEHALF OF THE UNITED STATES 
By: Alfred Hantaan, Esquire 

MR. KANTKAN: May it please the Court, Ladies and Gentlemen of the Jury: 

As I told you a short while ego, this is the case of the United States vs. 
Stephen Kelley, in which the Government charges the defendant, Stephen S. 
Kelley, in a one count Indictment with the crime of robbery. 

More specifically, members of the jury, the Grand Jury charged that on 
April 25, 1952, this defendant, along with the co-defendant, Levis J. Villeins, 
by force and violence aid against resistance, took from the person and law 
mediate actual possession of one, Joseph A. Corbey, who, the evidence will 
show, at the time vas a night manager of the Chesapeake and Potomac Telephone 
Co. of 725 - 13th Street, N. V«, in the District of Columbia, the sum of 
$1,014.00. 

As you heard me state earlier, this case is concerned only with the guilt 
or innocence of the co-defendant, Stephen Kelley, inasmuch as the case against 
the defendant, Levis J. Wilkins has already been disposed of. Ve will concern 
ourselves with that issue. 

Nov, in support of the one count indictment, members of the jury, which 
I previously outlined to you, the Government will produce the following 
evidence: 

Mr. Corbey, the night manager of the Chesapeake P&tcoac Telephone (8) 
Company is here and will take the stand and tell you members of the jury, that 
on the 25th of April, last, somewhere around eight in the evening, this de¬ 
fendant, Stephen S. Kelley, along with Lewis J. Villeins, an individual who vas 
later identified to him as Lewis J. Wilkins, came into the offices of the 
Chesapeake and Potomac Telephone Co. here at 725 - 13th Street, N.V.in the 
District of Columbia; that this defendant, Stephen S. Kelley, handed him a 
slip of paper which said; 

“Read all this carefully. Put all the money in the bag or be shot." 

Mr. Corbey took $1014.00, which he had in his possession for the proceeds 
of the day's business, money which belonged to the Chesapeake and Potomac 
Telephone Co., a body corporate; turned it over to this defendant while 
Levis J. Wilkins vas right there in the same room. 



At that tine, Lonnie Hamilton/ who is a member of the staff of the (8) 
Chesapeake and Potomac Telephone Co. — performs janitorial and custodial 
services there — came into the room/ and he sav these two individuals in 
the place vith Mr. Corbey. 

i 

There came a time when these two defendants were arrested by the police, 
and Mr. Hamilton was given an opportunity to view this defendant/ Stephen S. 
Kelley. 

The evidence will show that all he could tell the police was that he (9) 
had seen this man from the rear; got a view of his back/ but he is approxi¬ 
mately the same height and weight and color as the individual who had come 
in along vith the person who was later identified to him as Lewis J. Vilkins, 


and robbed the Chesapeake and Potomac Telephone Co. 

William F. Queen/ the cab driver/ will testify to having taken Levis J. 
Wilkins and this defendant from one of the stores here in the District of 
Columbia, to the vicinity of 725 - 13th Street, H. V., at or about 8:50 pjn. 
on April 25, and that he waited there for Stephen S. Kelley and Lewie J. 
Wilkins. He was told to wait. 

And while he is parked in the general vicinity of the telephone company 


there, a short while later these two individuals, Stephen S. Kelley and 
Levis J. Wilkins, cams down and got into the cab and he was directed to take 


them to 6th Street and North Capitol, which he did, and on the way over, one 

j 

of the two persons kept telling Mr. Queen that he was a good cab driver, he 
was a fine fellow, and they kept giving him dollar bills. He got approximately 
three or four dollar bills from one or the other of these persons who had 
engaged him to take them to their destination. 

The evidence will also show, members of the jury, that at or about the 
time of this alleged offense, Stephen S. Kelley vent to the Reliable Motor 
Company, looked over an automobile, a 1950 Cadillac, vith a view towards 
purchasing it. (10) 


Mr. Henry Lesser, who was then vith the Reliable Motor Company, but is 
now vith Bendall Pontiac Co. in Virginia, agreed to sell this 1950 Cadillac 
to Stephen S. Kelley. 

The evidence will show, members of the jury, that Mr. Lesser did tell 
Stephen S. Kelley that Cadillac, five days after the alleged robbery of the 
Chesapeake and Potomac Telephone Co. The car was sold in the name of Paul 
Kelley, the brother of this defendant, hut that the money, and that the dcwn 
payment, X should say, concerning this purchase was made by Stephen S. Kelley 
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to Henry Lesser himself, a sum of $1350, all of which was given to Hr* (10) 
Lesser by Stephen S* Kelley in snail hills* 

The evidence will further show, members of the jury, there came a time 
when these defendants were arrested and interrogated, after the identification 
had been made concerning their presence at the place I have indicated, and 


at that time the defendant Wilkin a admitted his participation in this holdup. 
MR. HARRIS: Tour Honor — 

MR. HANTMAN: And — 

MR. HARRIS: I will have to ask you to withdraw a juror. 

THE COURT: Keep your voice up. (11) 

Ml* HARRIS: I ask that a juror be withdrawn. 

THE COURT: On what grounds, Mr. Harris? 

MR. HARRIS: On the grounds that there is new being stated to the jury — 
MR. HANTMAN: I think — 

MR. HARRIS — something said by the defendant Wilkins «• 

MR. HANTMAN: — I think va ought to approach the bench, if the Court 


please* 

THE 


MliU 


*: You may. 

(At the bench*) 

THE COURT: You may finish your statement, Mr* Harris. 

MR. HARRIS: Your Honor, the defendant Wilkins has been found not guilty 
by reason of insanity in this cause. 


Now, the admission of guilt of the defendant Wilkins has absolutely no 
bearing on the issue of the guilt of Stephen Kelley. That statement would be 


absolutely inadmissible in evidence against Kelley, and for the prosecutor 
to say to this jury that Wilkins admitted his participation in the robbery, 
certainly is prejudicial to Kelley. 


THE COURT: Are you finished? 

MR. HARRIS: Yes, Your Honor. 

MR. HANTMAN: Your Honor, as Z understand the law with respect to (12) 
admissions and confessions, and relying on Skiakowski vs. United States in 
our cwn Court of Appeals, and I have the book right here, the only time such 
an admission would not be admissible is if the defendant, Stephen S. Kelley 
denied his participation in the event, but the evidence will shew, and I was 
about to indicate to the jury, that when the co-defendant, Wilkins, admitted 
his participation in this affair, and the defendant Stephen S. Kelley was 

interrogated about it he said, “I refuse to say anything unless I see my 
lawyer.* 1 Why should I tell you anything that might send me to jail? * 
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That, I submit to Your Honor, is not a denial, and not being a (12) 

denial, would be admissible for whatever worth jury wanted to attach to it. 

THE COURT: This is a statement of Wilkins made in Kelley's presence? 

MR. HANIMAN: Yes, Your Honor. 

THE COURT: Are you finished? 

Id. HANIMAN: Yes, Your Honor. 

I®. HARRIS: Your Honor, concerning the statement of Kelley, it is true, 
from the previous trial, that Kelley did say that he would refuse to make any 
statement until he saw a lawyer. 1 believe that it was his right under those 
conditions not to make any statement; that his silence — his response for 
not making a statement certainly cannot be considered as either an (13) 

admission or a denial. All that was said was that Wilkins admitted his guilt. 
Kelley said, W I want to see my lawyer before I say anything.“ 

THE COURT: The Court will deny your motion to strike a juror, Mr. Harris. 

You may proceed. 

MR. HANIMAN: May I proceed. Your Honor? 

THE COURT: You may. 

MR. HARRIS: Your Honor, while we are still here, I would object later on, 
to his admitting that statement. 

THE COURT: You may make your objection at the proper time. 

MR. HARRIS: Thank you. 

; 

(2nd of bench conference.) 

MR. HANIMAN: As I was saying, members of the jury, before the bench 
conference, that the two individuals, Lewis J. Wilkins and Stephen S. Kelley, 
were being interrogated by officers Reed and O'Neill concerning thia matter, 
and the defendant who was then the co-defendant, Levis J. Wilkins, in the 
presence of Stephen S. Kelley, the defendant here in Court, admitted his 
participation in this robbery, and told the police the mode of transportation 
they had used to go to the Chesapeake and Potomac Telephone Co; namely, using 
a taxicab. And ha indicated that he and this defendant, Stephen S. Kelley, 
were there together and shared in the profits that were obtained from (14) 
the Chesapeake and Potomac Telephone Co. 

i 

This defendant, Stephen S. Kelley, was then interrogated by the police 
as to what statement be cared to make with regard to the admissions made by 
Mr. Wilkins. 


The evidence will show, members of the juxy, that thia defendant than 

i 

stated that ha doesn't want to make any statement until he talks to a lawyer. 
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and then he told officer O'Neill, "Why should I tell you anything that (14) 
sight send me to jail?" 

Nov, that, briefly, members of the jury, is the Oqverzment's case, and 
vhat I consider a fast synopsis of what the Government hopes to prove in 
this case. 

If we prove those facts, as I briefly attempted to outline them to you, 
and ve prove them to your satisfaction beyond a reasonable doubt — at the 
proper time His Honor Judge Tamm will instruct you as to the meaning of 
reasonable doubt — then I shall reappear before you and ask that you bring 
back a verdict of guilty as charged on the one count indictment for robbery 
now pending against the defendant, Stephen S. Kelley. 

Thank you very much 

OPENING STATEMENT ON BEHALF OF THE DEFENDANT 
By: DeLong Harris, Esquire 

MR. HARRIS: May it please the Court; Ladies and Gentlemen of the (15) 

s 

Jury: This defendant is charged with a crime of robbery. 

The defense vill shew to-you. Ladies and Gentlemen of the Jury, that 
back in April of 1951, the United States filed a motion for a judicial deter¬ 
mination of the sanity of this defendant. The defendant vas examined by 
Doctors Gilbert and Perretti acmetime subsequent to April, 1952 — in 
October 1952 — and there vas a hearing held In this Court, and he vas found 
to be of unsound mind. 

Thereafter, this defendant vas committed to St. Elizabeth's Hospital. 

He remained in St. Elizabeth's, I believe, for a period of between six and 
eight months. 

At that time, he vas reported to be of sound mind, and he vas released 
from St. Elizabeth's Hospital. 

Ve vill show through the testimony of Doctors Gilbert and Perretti who 
examined this man a few months after the occurrence of this crime, that on 
the date of April 25, 1952, the defendant, Stephen S. Kelley, vas not of 
sound mind; vas not responsible for hie acts at that time. 

If ve show you that. Ladies and Gentlemen of the Jury, ve expect that at 
a proper time you vill find a verdict of not guilty by reason of insanity. 

On the other hand, the defendant denies Ms built, and participation in 
this alleged crime. 

The defense vill show you, contrary to the statement of the prose- (16) 
cutor, that Mr. Corbey, the night manager of the telephone company, vill not 
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identify Stephen S. Kelley as a man who ease into the telephone company (16) 
on the night of April 25. Moreover, there will he no evidence whatsoever of 
any individual vho can say that Stephen Kelley vas present in that building 
at that time and place. 

Under those circumstances. Ladies and Gentlemen of the Jury, if that is 
shown to you to your satisfaction, and we think that it will be, then it will 
be your duty at a proper time to bring a proper verdict, which will be not 
guilty. 

Thank you. 

j 

MR. HANTMAN: Mr. Marshal, will you please call Mr. Joseph Corbey? 

Thereupon 

JOSEPH A. CQR3E7 

was called as a lrLtness for and on behalf of the United. States, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness stand and 
testified as follows: 

i 

DIRECT EXAMINATION 

BY m. HANTMAN: 

Q I would like you to speak up in a loud voice, sir, so that His Honor 
and the ladies and gentlemen of the jury, the defendant and his counsel, will 
hear you. 

Please give us your same and your address. 

A Arseniu a Joseph Corbey, 2308 - 41st Street, N. V., Apartment 9. (17) 

Q And where do you work, Mr. Corbey? 

A The C & P Telephone Co. — Chesapeake and Potomac Telephone Coo. 

Q Hew long have you been so employed? 


A Approximately *47. 

Q VJhat is your capacity with the Chesapeake and Potomac Telephone 
Co, sir? 

A I am the clerk there now; I was evening manager. 

Q And what vas your capacity on April 25, 1952? 

A I was evening manager. 

Q Evening manager? 

A Yes. 

Q Do you know what kind of a business organization the Chesapeake 
and Potomac Telephone Co. is? 










Q Veil, by typo of business organization, what I have reference (17) 
to is whether it is sole ownership, partnership, a corporation, or vhvt type 
of business entity* 

A Ch, it is a corporation* 

Q All right, sir. Hew, directing your attention to the evening of 
April 25, 1952, somewhere around 8:50 that evening, do you recall where (18) 
you were at that dato and time, sir? 

A Yes, I do. 

Q Keep your voice up, sir. "Where were you? 

A I was at work at the telephone company. 

Q Now, where is the telephone company located? 

A 795 - 13th Street, N.V. 

Q, Is that in the District of Columbia? 

A In the District of Columbia. 

Q And at that time and place, sir, did anything unusual occur while 
you were there? 

A Veil, yes. I was performing my usual duties, taking in money and 
receipting bills and answering the telephone, and so forth. And all of a 
sudden, a piece of paper was dropped on my desk — I had my head down writing 
at the time — and this piece of paper said: 

“Read carefully. Put all money in bag or get shot.* 1 

Q Did you have — 

A So — 

Q Excuse me. Did you happen to see who put that piece of paper in 
front of you, sir? 

A No, I didn't fully look at the person who put it — who dropped it 
there. I thought it was a joke or something for a minute. 

A Veil, did there come a time when you looked up to see who else (19) 
was in the room beside yourself? 

A Veil, I kind of looked up, and here leaning right almost in my 
face was this face of a colored man who had his cap pulled down over his face. 

Q Was there one or more persons in the room with you at that time? 

A Veil, outside of this man, and another man right behind him, 
there was the man that cleans up. 

Q What is his name? 

A Lonnie Hamilton. 

Q All right, sir. 
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(19) 


A And the girl who vas dusting around, 

Q v as the girl who vas dusting around in the room at that time? 

A She vas in the room, yos. 

j 

Q I see. Vail, what, if anything, did you do when this piece of papor 
was dropped in front cf you which said: 

“Read carefully. Put all money in tha bag or you will gat shot," 

A Hell, I — as I say, I was surprised or shocked or whatever you 
call it — it dawned on me all of a sudden that it vas a holdup. And so I — 
about that time — by the time I got through reading the piece of pa per, a 

j 

beg appeared from nowhere end fell on the da 3 k end knocked some of ay work 
off. As I say, then I realized that this vas a holdup. 

Q Did you see any weapons in the hands of cny individuals? (20) 

A Ho. 

Q Then present? 

A No. 

Q What, if anything, did you do when this bag vas dropped on your 

desk? 

A Veil, Z saw — just sort of automatically started putting money in 
the bag. 

Q Where did you get this money from, sir? 

A From my cash drawer in front of me. 

Q Do you recall approximately how much money you placed in that bag? 

A Well, it vas $1025.00 if I remember correctly. 

Q And whose money vas that, sir? 

A It vas the telephone company's. 

Q What, if anything, happened after you put that money in the bag? 

A Well, then the man who vas leaning over my desk said, "Turn around, 

walk back — walk back.** 

Q I didn't understand you — you walked back? 

A The man who was leaning over the desk, looking right in my face, 
said, “Turn around, walk back — walk back. 11 I just automatically did it. 

Q And how far back did you walk? (21) 

A Well, I walked oh, approximately 15, 20 feet, I should say. 

Q And at that time, was your back to the other persons that were in 

j 

the room? 

A Yes. 

i 

Q How, did you see or hear any instructions given to Lonnie Hamilton 
at that time? 


in 





• • 

A No, I was too far away from him, (21) 

Q All right, sir. And what happened after you retreated, as far as 
you could go? 

A W9ll, I turned around or glanced over my shoulder like, and saw 
these two people going out the door, making a turn around the corner to go 
out the door — the main doer — and then I came hack and rang for the guard. 

Q Now, how much time approximately, Mr. Corhey, elapsed from -the 
time this piece of paper was dropped on your desk and the time you saw these 
men retreat from the area of your office? Just give us an approximation of 
that. 

A Veil, I would say any place from three to five minutes. 

Q Now, during that time, were you able to get a look at either one 
of these two persons? 

A No, I wasn’t. 

Q What was the nature of the lighting conditions in the room (22) 
at the time? 

A Veil, they were good. 

Q And do you recall how the persons were dressed at that time? 

A No, I don't. 

Q Do you recall anything about hew either one of these persons looked 
at that time? 

A No. 

Q So that the only thing you did at that time was put in a call for 
the police* is that right? 

A Veil, as I say, I rang for the guard and then I called the police 
department at about the same time. 

MR. HANTMAN: I have no further questions of this witness. Your Honor. 

MR. HARRIS: No questions. 

THE COURT: You may step down. 

(Thereupon the witness retired from the witness stand.) 

MR. HANTMAN: Call Lonnie Hamilton, please. 

Thereupon 

LONNIE HAMILTON 

was called as a witness for and on behalf of the United States and being then 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 

DIRECT EXAMINATION ( 22 

BY m. HANTMAN: 

Q Will you give us your full name and your address, please? 
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A Lonnie Hamilton, 1201 U Street, N.V. (23) 

Q, And what is your occupation, sir? 

A Building attendant. 

Q And were you so employed on April 25, 1952? 

A 725 - 13th St., N.V., business office of C & ? Telephone Co. 

Q, Yes. Wore you than employed as a building attendant, too, sir? 

A Yes. 

Q, Now, directing your attention to about 8:50 that evening on April 
the 25th, of 1S52, do you recall where you were on that date end time? 

j 

A I were in the office cleaning. 

Q And which office is that, sir? 

A The business office. 

Q Who occupied that office at that tine? 

A Veil, Mr. Corbey was the clerk, and my business was to take cere 
of the floors. 

Q All right, keep your voice up so that these ladies and gentlemen 
at the far end of the jury box can hear everything that you have to tell us. 

Now, did anything unusual happen while you were there at that (24) 
date and time? 

A Yes. 

Q All right, tell us as best you recall everything that you saw 
happen from about 8:50 that evening on. 

A Veil, they have many people that cooee in to pay bills, but par¬ 
ticularly these two gentlemens case in — one stood between Mr. Corbey* 8 
desk; one stood between me and said “don't move", and had his hand in hie 
coat pocket. And not thinking what was going on, I didn't pay it any attention 
whatsoever. 

! 

Q Did you later learn the name of the individual who had hia hand in 
his pocket? 

i 

A Yes. 

ME. HARRIS: I object. 

THE COURT: State the ground for your objection. 

MR. HARRIS: The learning of a name. Your Honor, does not serve as an 
identification, 

THE COURT: I think the question is a proper one, Mr. Harris. The objection 
will be overruled. 
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BY MR. KANTMAN: 


Q What was the name of that person, sir? (24) 

A I think it was Villeins that held the gun on me. 

Q And what, if anything, did you see the other person do? 

A Vent to Mr. Corbey’s desk. (25) 

Q All right. What, if anything, did you see him do while he was at 
Mr. Corbey’s desk? 

A I didn’t see him do anything, sir. 

Q Now, did there ccme a time when this other person left the vicinity 

of Mr. Corbey’s desk? 

A They both left together. 

Q Did you get a look at this other person? 

A Not directly. 

Q All right, now, will you tell us what you mean by "not directly 1 '? 

A Veil, I didn’t see him face to face. 

<2 What sort of a view, if any, did you get of this person? 

A Only — well, he was about my color and about my weight, about 

my weight. 

MR. HANTMAN; Your Honor, may we have the defendant stand? 

THE COURT: The defendant may stand. 

(The defendant stood at counsel table.) 

BY MR. HANTMAN: 

Q, Now, Mr. Hamilton, will you look at this individual who is now 
standing before you and tell us whether the person you saw in that telephone 
company that night in any way fitted the description of the individual you 
saw that night? 

MR. HARRIS: Your Honor, I object to the phraseology of that (26. 

question. I think the proper question is see the man. 

THE COURT: Will you read the question, Mr. Reporter? 

THE REPORTER: (reading) 

”Q New, Mr. Hamilton, will you look at this individual who is 
now standing before you and tell us whether the person you saw in that 
telephone company that night in any way fitted the description of the 
individual you saw that night?" 

THE COURT: The objection is overruled. Answer the question, Mr. Witness. 
THE WITNESS: Well, I would admit he is a little stouter now than he 


were then. 



BY MR. HANTMAN: 


(26) 


Q Well, other than that, does he fit the description of the 

j 

individual you say, air? 

A Yes, 

Q What, if anything happened after this individual retreated from 
Mr. Corbey*s desk? 

A Veil, that — I guess when — after he got whatever he wanted 

they both turned and vent together, out the back — out the front door, the 
front entrance. And then Mr. Corbey hollered "robbery'’. Veil, I got a view 
at the one that held the gun on me, or whatever it was, I didn’t see (27; 
any gun, but he was the last one. The other gentlemen vent out first, and 
this boy had me held up, vent out last. 

j 

Q Nov, did there come a time when you sav these two individuals — 
you saw two persons at police headquarters? 

A Yes. 

Q And was one of the two persons you sav the defendant in this case, 
Stephen S. Kelley? 

A Yes. 

Q Were you present during the time that the co-defendant Levis J. 
Vilkins was interrogated concerning this matter? 

A Yes. 

Q And at that time, was the defendant, Stephen S. Kelley, there? 

A Yes. 

Q Vhat, if anything, do you recall the defendant Levis J. Vilkins 
saying at that time? 

MR. HARRIS: I object. 

THE COURT: Just one minute. 

MR. HARRIS: I object to anything said by the defendant Vilkins, Your Honor, 
THE COURT: On vhat ground, Mr. Harris? 

MR. HARRIS: On the ground that I have already stated to your Honor. 

THE COURT: The objection will be overruled. 

Answer the question, Mr. Vitness. Do you remember the question? (28) 

THE VITNESS: Yes. 

THE COURT: Very veil. 

THE VITNESS: Did you ask me vhat was said? 

MR. HANTMAN: Yes. I wanted you to tell this Court and jury vhat you recall 

the individual Levis J. Vilkins as saying at that time in the presence of this 
defendant, Stephen S. Kelley. 



THE WITNESS: All right, sir. Va all sit at the desk in head- (28) 

quarters. And Wilkins sit on my right and Mr. Corbey sit kind of in the 
middle and he sit on the opposite side of the desk. And Wilkins said that — 
BY MR. HANTMAN: 

Q Now, before you tell us — you said he sat on the opposite side of 
the desk — whom do you mean by “he*’? 

A This gentlemen. 

Q Stephen S. Kelley? 

A Yes. 

Q, All right, sir. 

A So, Wilkins says that Kelley has been trying to get me to get some 
quick money for quite a few weeks. He says I don’t know whether he was 
going to get it — and he say, and you don’t know what was happening because 
you were working taking care of your duty — he says, and I don’t knew where 
he was going — but I didn't know where he got it. But he said that (29) 

when he went and split the money up I went home and he went home. 

Q Now, did the defendant Wilkins at that time indicate where he and 
Kelley had gone? 

A Had gone? 

Q Yes, to what place? 

A Well, he said he are going — he didn't say where he was going, 
but they came to 725 - 13th Street, N.W. 

Q, The question I put to you, sir, did Wilkins at that time state 
whether or not he and the defendant Kelley had gone to the Chesapeake and 
Potomac Telephone Co on April 25? 

A That is right — yes, he did say that. 

Q And did he state the purpose, the reason, for Wilkins and Kelley 
going to the telephone company at that time and place? 

A Well, it was, the way I understood it, Wilkins didn’t know what 
Kelley was going — 

MR. HARRIS: I object. 

THE WITNESS: — so I can’t say that. 

BY MR. HANTMAN: 

Q No, tell us as best you recall, if you remember, what it was Wilkins 
said in the presence of this defendant. 

A Wilkins just said that he said, ••Let's go get some money." (30) 

Q Who did Wilkins say that to? 


A Ko said that in the presence of Mr. Corbey, and Mr. O’Neill, (30) 

and myself. Ha says that Kelley told him, "Let’s go get some money", but 

^ * 

Vilkins, he said he didn’t know vhere he was going. 

Q Now, what, if any, statement did the defendant Kelley make at 
that time? 

A He didn’t make any whatsoever. 

Q Did there come a later time when you were present when Kelley did 
make any reply? 

A He didn’t make any at all. 

Q, None that you recall? 

i 

A No, sir. 

MR. HARRIS: He said he didn’t. I thought the witness testified that 
there wasano statement. 

THE COURT: Read the question and answer, Mr. Reporter. 

THE REPORTER: (reading) 

"Q None that you recall? 

‘•'A No, sir.*' 

THE COURT: Go ahead, Mr. Hantman. 

MR. HANTMAN: I think that is all the questions I have of this witness. 
Your Honor. 

THE COURT: Mr. Harris? (31) 

CROSS-EXAMINATION 

BY MR. HARRIS: 

Q, Now, Mr. Hamilton, you don’t now swear that this defendant, Kelley, 
was present in the telephone company, do you? 

A I beg your pardon? 

Q Do you now swear that this defendant, Kelley, was present in that 
telephone company? 

A Sir, I say he resembles the same person. 

Ci In other words — but you don't know whether or not that was this 
defendant or not? 

j 

A Well, the only thing I know is Vilkins said he was the man — was 
the leader. 

j 

Q Now, did you other than what Wilkins said, did you at any time ever 
tell anybody that you could identify this man as being present? 

A No, sir. I said he resembled — fit the description. 

Q Fit the description? 



( 31 ) 
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A But I didn’t see him present face to face. 

Q And what you are relying on is what Wilkins said to you, is that 

correct? 

A That is right. 

MR. HARRIS: No further questions. 

MR. HANTMAN: No questions. 

THE COURT: Step down. (32) 

(Thereupon the witness retired from the witness stand.) 

MR. HANTMAN: Will you please call William Queen. 

Thereupon 

WILLIAM F. QUEEN 

was called as a witness for and on behalf of the United States, and being then 
and there duly sworn by the Deputy Cleric, assumed the witness stand and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q Will you speak up in a loud voice so that His Honor and the ladies 
and gentlemen of the jury and the defendant and his counsel will hear you. 

Give us your full name and address. 

A name is William F. Queen. Address is 1354 Wallace Place, N.V. 

Q What is your occupation? 

A Cab driver. 

Q Now, to. Queen, were you working as a cab driver on April the 25th, 

1952? 

A I was. 

Q Is that here in the District of Columbia? 

A It was, sir. 

Q Did there come a time on that date, sir, when you had as one (32) 
of your passengers the defendant in this case, Stephen S. Kelley? 

A Yes, I did. 

Q All right, tell us when and where you first met the defendant on 
that date, sir? 

A It was in front of the Lincoln Theater, and I was asked to go to 
13th and H, and which I did. 

Q 13th and H, in which part of the City? 

A Northwest section of the city. 

Q All right. Now, who asked you to go there? 

A Well, I can't recall which of them at this time. 



Q Was there scan© one with Stephen Kelley at that time? (33) 

A Yes. 

Q Do you know what his name was? 

A Sorry, I can’t think of his name right now. 

Q You can’t recall? 

A No. 

Q. See if this refreshes your recollection. Did you learn the name of 

; 

the individual to be Lewis J. Wilkins? 

A Wilkins, yes. 

Q Was that the one? 

A Yes. 

Q Now, where did you pick up Wilkins and Kelley that day on that 
date, sir? 

A In iront of the Lincoln Theater. (34) 

Q At what time of the day or night was it? 

A. Oh, around about 8:30 or 9:CO o’clock. 

Ci And where did you take them to? 

A To 13 and H, N.V, 

Q, What, if anything, did you do when you got to the vicinity of 13th 
and H, N.V., here in the District of Columbia? 

A Well, after getting there, they asked me to park and wait for them, 
and there was no parking space, and I told them.that X couldn’t double park. 
And they said, well, if I could wait, asked me about driving around the block. 
I said which I would if I have to move. After waiting a certain period of time 
I did go around the block. 

Cl Were you standing double parked for a period? 

A Yes, I was. 

Q And how many timee did you go around the block? 

A Just once. 

Q And when you got back to your original destination, did one or the 
other of these persons show themselves? 

A Both of them did. 

Q Both of them? Were they waiting there when you got back? 

A No. 

Q, In other words, you got to the scene first, is that right? 


A That is right. 


(35) 


( 35 ) 



Q What, if anything, occurred Stephen Kelley and Levis 
Villeins came back to your taxicab? 

A They asked me to take them across town. 

Q Where were you supposed to take them? 

A Well, — 

Q, Where did you take them, in fact? 

A Well, they didn’t tell me at first. They told me to take them across 
town and they would tell me which way to go. 

Q, I see. By the way, can you approximate for us what period of time 
elapsed from the time you drove up to the vicinity of 13th aid H, N.V., and 
doubled parked, to the time you went around the block once, and these two 
persons got back into your cab? Hot; much time would say elapsed? 

A Oh, about eight minutes. 

Q Do you recall approximately the route you took when you went across 

town? 

A I think 1 went out H Street to 4th, and out 4th to New Jersey; 
down New Jersey to Rhode Island, and out Rhode Island to North Capital. 

Q When you. took this route, did you know where your destination was 
at that time? 

A No, I didn’t. 

Q When did «— strike that, please. 

Did there come a time when you learned what your destination (36) 

was to be? 

A No, I didn’t. 

Q Maybe you don’t understand what I am trying to ask you, sir. 

Did there cone a time when you deposited both of these passengers 
at some designation? 

A Yes, it did. 

Q, And when were you told where to take them? 

A Well, after I got on Rhode Island Ave., I was told to turn off and 
go to North Capital and — East Capital — no. North Capital, rather, and 
Rhode Island. 

Q Not;, did anything unusual occur while you were making this trip 
from 13th and H to North Capital and Rhode Island? 

A Well, yes. It was stated that I was & good cabbie. 

Q, Who stated that? 

A I couldn't say which one of them done that. 


19 



Q It was one of the two passengers you had in the cab? (36) 

A That is right. 

% 

Q Anything else occur whi^g thty - were in the — they were passengers 
in your cab, sir? 

0 

A Yes, at different intervals, I was given a dollar bill. 

0. Kcv man;" dollar bills did you collect, do you recall, approxi- (3?) 
mately, during the time you left 13th and H, to the time you arrived at 6th 
and Rhode Island, or Rhode Island and North Capital — I am sorry. 

A I thin!: it was three. 

Q Could you hear any conversation between these two persons in the car 
during the time you were taking them from 13th and H, N.V., to Rhode Island 
and North Capital? 

A No. Nothing in particular. 

Q Did either one of the persons say anything other than the fact 
that ‘'you are a good cabbie"? 

A That is all. 

MR. HANTI1AN: I have no further questions of this witness. Your Honor. 

THE COURT: Any questions, Mr. Harris? 

MR. HARRIS: Yes, Your Honor. 

CROSS-EXAMINATION 


BY MR. HARRIS: 

Q On the night that you drove two men that you refer to, did you — 
where did you let them out, sir? 

A I let them out at 13 and h, between 12th and 13th. 

Q Sir? 

A Between 12th and 13th. 

Q Between 12th and 13th? 

A Yes. 

Q On what street, sir? (38) 

A On II Street. 

Q, So you didn't let anybody out at 13th and H — it was on H Street? 

! 

A Yes. 

0 Now, Mr. Queen, there came a time when you talked to Detectives 

0*Neill, and another detective concerning this case? 

A Yes. 

Q, And I believe that was about the 25th of May, 1952, isn't that 


correct, sir? 


A 
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Q 

you? 


I don’t recall the date exactly, (3o) 

But you did talk to Detective O’Neill and Detective Reed, didn’t 


A That is right, 

Q And they told you that you had driven some men on the 25th of 
April, and they were trying to check with you concerning it? 

A Yes. 

0. And, I "believe, they asked you to see your manifest didn’t they? 

A Yes. 

Q And your manifest didn’t shew any such trip, did it? 

MR. HANTMAN: Objection, Your Honor, 

THE COURT: State the grounds for your objection. (39) 

MR. KASTMAN: The manifest itself. Your Honor, is the best evidence of 
what it concerns, and I don’t think counsel should be permitted to probe 
the contents of the manifest without having the manifest itself available. 

THE COURT: What do you say, Mr. Harris? 

MR. HARRIS: Well, this defendant can say — well, I will withdraw 
that question. 


THE COURT: Very well. 

BY MR. HARRIS: 

Q Did you at any time write down a trip on your manifest from Lincoln 
Theater to H Street, between 12th and 13th? 

MR. HANTMAN: Objection. I object to that, Your Honor, for the same reason. 
THE COURT: The objection is overruled. Answer the question, Mr. Witness. 
THE WITNESS: T, hat is the question again, please? 

THE COURT: Read the question, Mr. Reporter. 

THE REPORTER: (reading) 

” r i Did you at any time write down a trip on your manifest from 
Lincoln Theater to H Street, between 12th and 13th?” 

A I am most sure I did, as I keep a manifest of all my trips. 

BY MR. HARRIS: 

Q Sir 

A I am most sure that I did, as I keep a manifest of all my trips. (40) 
0 Is that your best recollection, sir? 

A That is right. 

Q I will ask you, sir, if you didn’t testify, sir, in another pro¬ 
ceeding in this case on the 12th day of October of 1953, and I will ask you. 
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sir, if you were not asked these questions, and whether or not you did (40) 
not give these replies. 

I am not reading from page 40, which is the original page 98 of the 
transcript of the record, entitled Kelley vs. United States, 

I will have this page marked, 

THE COURT: As long as you have identified the page by number, I think 
that is adequate. 

•*Q Did they tell you anything at all about your continued operation 

; 

of a cab on the streets of the District of Columbia? 

•‘A Yes. They told me about the manifest. 

"Q Did you show them your manifest? 

"A No, I didn’t. 

“Q, Did you have such a trip on your manifest? 

'•A No, I don't recall that I had written it up. 

"Q Was there any reason why you didn't write up all your (41) 
trips on that particular day? 

“A No. No reason at all. That night was raining a little bit, a 
little misty, and sometimes it is getting fares continuously, I may 
miss writing up a statement or so, 

"Q That was the one you missed? 

'•A I undoubtedly did. 


•*Q Did you tell a Mr. O'Neill and Mr. Reed that? 

"A Yes, I told them I didn't have the statement." 

THE COURT: What is your question to the witness? 

MR. HARRIS: The question. Your Honor, is whether or not — 

THE COURT: Address the witness, and state your question to him. 

BY MR. HARRIS: 

0 New, I >/ill ask you, Mr, Witness, whether or not you were not asked 
those questions and whether or not you gave those answers under oath on the 
date that I have referred to? 

A I don't recall —- I might have. 

Q Sir? 

A I don't recall. I might have. 

Q You might have? 

THE COURT: That was the witness' answer. 

BY MR. HARRIS: (42) 

Q Veil, what is your best recollection? 
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A As I previously stated, I might have written it up — the 
trip — and I might not have. I don’t know. This particular trip you’re 
talking about in this case, now. 

Q So you how.testify that you don’t know whether you wrote it up or not? 

A Veil, yes, I say I am not positive whether I wrote that trip, that 

particular trip, because I don't have a manifest or anything of it now. 

Q Veil, when you testified before that you didn’t write it up, you 
were telling the truth then, weren't you? 

THE COURT: I think that is an argumentative question. 

MR. HARRIS: I will withdraw it, Your Honor. 

BY MR. HARRIS: 

Q There wasn’t any doubt in your mind when you testified before that 
you did not write it up, was there, sir? 

A I think there must have been some doubt at that time. Because you 
read there I stated that I might have written it; I told them, as you said, 
that I might have written It, and I might not have written it. It was a 
misty night, and I usually do write my trips, but I may miss some. 

Q, Veil, didn't you tell Detective O'Neill and Detective Reed that 
you didn't have it written up? 

A How long ago did you way that was? (43) 

Q, At the time — this testimony vas in October of 1953 —* 

THE COURT: You have read the question as to what he told them at that 
time, I think, Mr. Harris. 

MR. HARRIS: Very well. Your Honor. 

BY MR. HARRIS; 

Q Nov;, at that time, you had some conversation with Mr. Reed, and 
Mr. O'Neill — that is. Detective O'Neill and Detective Reed, concerning your 
operation of a cab on the streets, didn't you? 

A Concerning my operation of a cab? 

0, Yes. 

A I don't know. I don't know what you mean. What did I say — what 
vas said? 

Q, Well, did Detective Reed or Detective O'Neill or one or both of 
them, tell you that if you didn't cooperate with them that it would effect 
your license? 

A No, they haven't told me that. 

Q Didn't tell you that? 

A No. 

_ 



Q Did they tell you that if you didn't cooperate with them, (43) 

you would be involved in this alleged crime? 

i 

A Yes, they told me that I was to tell the truth about the situation — 
about what happened. 

Q Now, I don't believe you understood the question* (44) 

Did those gentlemen tell you that if you did not cooperate with 
them, you would be involved in it? 

A Yes. I was told that. 

Q, Vhat did you say to that, sir? 

A Veil, I recall saying that I would tell the truth about what happened, 
and that is all I know now about the cooperation. I don't know — but I told — 

Q Sir? 

A About the cooperation with them, I don't know anything about that 
particular question. But I told them that I would tell the trugh about what 
happened. 

j 

Q And they told you that they had two men that they were going to 
charge with this crime, didn't they? 

A Yes, they had to men under arrest. 

Q And at that time, did you tell the detectives that you could 
identify the men that you picked up on that particular occasion? 

A I told them that I thought that I could, yes. 

Q, And were you ever brought to a lineup? 

A Yes, I was. 

y And were the men pointed out to you at the lineup, or did you pick 
out some men? 

A I picked out some men. 

j 

Q Now, where did this occur, sir? 

A At the District jail. (45) 

Qi And that was in May — May 25, of f 52? 

A I imagine so. I don't recall the exact date. 

Q All right, sir. Now, did there come a time when you went down to 
headquarters? 

A Other than the time I made my statement, after I was called — yer:, 

I have been to headquarters, yes. 

! 

Q Now, when were you down to headquarters? 

A At the time you are speakir. 0 of the questions —■ I don't know the 
date, but when I was questioned about the trip and what not, by the detectives. 
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ft All right, and that was the only occasion that yon were taken (45) 
to headquarters? 

A I think I vent there before. I am not sure. I think I vas called 
there twice for questioning or something. I am not positive of that. 

Q Well, now, what happened or who was present on the first occasion, 
if there were two occasions? 

A The two detectives involved in the case. 

ft Anybody else? 

A Oh, I am sorry. I went to the Grand Jury — I guess that was held 
at headquarters. 

ft No, headquarters is the police over in the Municipal Center, 

Third and Indiana Ave. 

A Yes. 

ft And you know the difference between the Grand Jury room and (46) 
police headquarters, don’t you, sir? 

A I surely do.. 

ft All right, sir. Now, who was present on the first occasion when 
you went to the police headquarters? 

A The two detectives. 

ft And nobody else? 

A That is right. 

ft And at that time they told you about this case did they not, sir? 

A Yes. 

ft And did they tell you that they had two men in custody? 

A Yes, they did. 

ft And did they describe them to you? 

A No, they didn't describe them to me. 

ft Did they ask you at that time about the trip that you had made on 

that night? 

A Yes. 

ft And then they told you about your manifest? 

A That is right. 

ft And when they found out that you didn't have the trip on your 
manifest, did they say anything at all to you about it? 

A Yes, they told me that I should have the trip written up — I (47) 

should have the trip on the manifest. 

ft Did they tell you that that was a violation of the regulations? 

A Yes. 

__ 


Sir? 


(47) 
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A They did, yes. 

Q Were you frightened at all^ down at headquarters? 

A Was I frightened at vhere? 

Q Yes. 

A I didn’t understand your question. 

Q. Were you frightened at all when they asked you these questions 
about the manifest — you not having the trip recorded? 

A No, I wasn’t frightened. 

Q About how many trips did you make on that night? 

A I don’t — I couldn’t tell you how many trips I made that night. 
That has been two years ago. 

Q I see. And you don’t have — you don't know whether there were 
many or few? 

A It was a rainy night and usually, it is may trips because if you 
stay out there on a rainy night, you are busy. 

Q Do you know where you went immediately before you picked up some 
people in front of the Lincoln Theater? 

A No, I have no idea where I went before that. 

Q Do you know where you went after you let them out? 

A No. (48) 

Q And you say that you picked up someone around eight-thirty or nine 
o'clock? 

A Yes, around that time, yes. As near as I can guess. It is two years 

i 

ago. I don't remember exactly what time. 

Q, Well, hoi/ were the people dressed that you picked up on this 
occasion, sir? 

A Well, one had on a — they call it a GI jacket, and one had on an 

} 

overcoat, I think it was an overcoat — a light top coat or saute thing. That 
was left in the car. 

Q Sir? 

A One had on a GI jacket, and another a top coat or some sort of a 
coat, and that was left inside the car while they made the trip. While I was 
waiting for them, that coat was left in the car. 

Q Now, sir, when you vent down to headquarters on the second occasion, 
who was present? 

A Same two detectives. 
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Q And anybody also? (48) 

A No, not as I recall. 

Q Sir? 

A Not as I recall. 

Q. All right, sir, new when you — you went down to the jail onions 
occasion, did you not? 

A That is right. 

THE COURT: As you know. Ladies and Gentlemen of the Jury, you (49) 

should not discuss the facts of this case with anyone during the Court’s recess, 
(Thereupon the Court took a short recessl) 

THE COURT: You may proceed. 

MR. HARRIS: I lay I approach the bench. Your Honor? 

THE COURT: Certainly. 

You may proceed, Mr. Harris. (51) 

MR. HARRIS: Your Honor, might I nave the last question, please? 

THE COURT: You asked the witness whether he went to the jail on one 
occasion. The witness answered yes that he had gone to the jail on one occasion. 
BY MR. HARRIS: 

Q Did you have any conversation at the jail, Mr. Witness? 

A With whom? 

Q With any person concerning this case. 

A Yes, I think I was told to observe all the people that I would see 
there, and to just what would happen after I got to the line-up. 

Q All right. Now, did you tall: to anyone after that? 

A No. 

Q Did you go anywhere where Wilkins was present? 

THE COURT: I didn’t hear the last part. (52) 

MR. HARRIS: ’’’here Wilkins was present down at the jail. 

THE WITNESS: Did I go anywhere where he was present? 

BY i-B. HARRIS: 

Q Yes. Down at the jail. 

A No. 

Q Now, when was it you said you heard Wilkins talking about Kelley? 

A That I heard Wilkins talk about Kelley? 

Q Yes, sir. 

A I have never stated that. 

MR. HARRIS: I have no further questions. 
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BY MR. KAH1MAN: (52) 

Q Mr. Queen, when you say you ware asked to appear at a line-up of 
individuals, how many persons were in that line-up if you recall? 

A Approximately ten or twelve. 

Q And whom were you able to identify, if any, in that line-up? 

A Kelley and Wilkins. 

Q And is the Kelley you referred to the Stephen S. Kelley who is in 
court today? 

A That is right. (53) 

Q Is there any doubt in your mind, sir, that Stephen Kelley was one 
of the two people that you took to Twelfth — Thirteenth and H Streets on 
the night of the 12 th sometime between 3:30 and nine and then took him to 
Sixth and Rhode Island — was it? — or Rhode Island and North Capitol? 

A That is right. 

Q Is there any doubt in your mind? 

A No, there isn't. 

MR. HANTMAN: I have no further questions 

i 

RECROSS-EXAMINATION 

BY NR. HARRIS: 

Q You didn't take anybody to First and H. You took somebody to H 
Street at Twelfth and Thirteenth, did't you? 

; 

A Yes, in the block next to the telephone c 01153 any. 

Q . On H Street? 

A On H. That is where I parked. 

Q All right. Now, Mr. Queen, you knew this defendant — ex-defendant, 

Wilkins, before, didn't you? 

A Did I know him? 

Q Yes. 

A No, I don't know him. 

Q You had never known him personally? 

A I have not. 

Q Now, other than what you have related did you hear Wilkins (54) 
say anything else concerning Kelley? 

A No, I — 

THE COURT: This witness didn't testify as to Wilkins saying anything 
about Kelley, to. Harris. 
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MR. HARRIS: I will withdraw the question. (54) 

THE COURT: The witness, Lonnie Hamilton, testified concerning those 
statements• 

BY MR. HARRIS: 

Q Now, were you ever present at a time that Mr. Corbey was present 
with the defendant, Kelley? 

A Mr. Corbey? 

Q Yes. 

A No, I wasn‘t. 

MR. HARRIS: I have no further questions. 

MR. HANTMAN: No questions, your Honor. 

THE COURT: Step down. 

(Thereupon the witness retired from the witness stand.) 

Thereupon , , 

IRVING J. MACKLIN (55) 

was called as a witness for and on behalf of the United States, and being 

then and there duly sworn by the Deputy Clerk, assumed the witness stand 

and testified as follows: 

DIRECT EXAMINATION 

BY MR. KANTMAN: 

Q Will you. give us your full name and your occupation, sir? 

A Irving J. Macklin, used car dealer. 

Q And what firm are you associated with, sir? 

A Charlie Mack’s Reliable Motor Company. 

Q, Were you so associated in April of 1952, sir? 

A Yes, sir, I was. 

Q Now, Mr. Macklin, what is your capacity with the Reliable (56) 
Motor Company? 

A I do general, general work which has to do with that sort of business 
selling, buying, supervising in general. 

Q New, were you pursuant to a subpoena asked to produce the records, 
the official file of the Reliable Motor Company concerning the sale on 
April 30th, 1952, or & 1950 Cadillac, four door sedan, to a purchaser listed 
as one Paul Kelley? 

A Yes, sir. I have it right here. 

Q Do you have those records with you, sir? 

A Yes, sir. 

Q, May I have them? 

A (The witness submitted documents to Mr. Hantman.) 
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MR. HANTMAN: Your Honor, I wonder if I might have these documents (56) 
marked as Government's Exhibits Nos. 1, 2, 3 and 4, that are contained in 
this file, for identification? 

THE COURT: They may he marked for identification. 

(Thereupon a document identified as a hill of sale was marked 
by the Deputy Clerk as Government's Exhibit No. 1 for 
identification.) 

(Thereupon a document identified as an application for title 
was marked by the Deputy Clerk as Government's Exhibit No. 2 
for identification.' 

(Thereupon a document identified as a credit application - 
Stephen Kelley, was marked by the Deputy Clerk as Govern¬ 
ment's Exhibit No. 3 for identification.) 

(Thereupon a document identified as a credit application- (57) 
Paul Kelley, was marked by the Deputy Clerk as Government's 
Exhibit No. 4 for identification.) 

THE COURT: It may facilitate the proceedings if you let Mr. Harris 
examine the records before you question the witness. 

MR. HANTMAN: Very well, your Honor. 

MR. HARRIS: Your Honor, may we approach the Bench? 

THE COURT: You may. 

j 

(At the Bench:) 

j 

MR. HARRIS: As I see it, here is a file, your Honor — there are some 
documents, three of them, or one is typewritten, signed by Paul P, Kelley. 

Two are signed by Paul P. Kelley and the others are purchaser's statements. 

One of Paul Kelley and one Government's No. 3 appears to be of Stephen S. 

j 

Kelley, unsigned. 

This file is entitled ,: the file of Paul Kelley”. I don't see the 
materiality of — a purchaser of an automobile by Paul Kelley who I will admit 
is a brother of this gentlemen here —* purchase of an automobile by the 
brother of a defendant in a robbery case. 

I thin!: it is a bit farfetched, your Honor. If the purpose of this 
is to show that this defendant had some unexplained funds- or something, I 
don't see how they can prove it by this type of evidence. (56) 

MR. HANTiiAN: Your Honor, the Government is prepared to show that within 
Thrift days after this alleged robbery, the defendant, Stephen S. Kelley pur¬ 
chased this 1950 Cadillac from the Reliable Motor Company, from a witness by 
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the name of Henry Lesser, who was then employed toy the Reliable Motor (58) 
Company, with a down payment of $1350, which was given to Mr. Lesser in 
small bills. 

THE COURT: By the defendant? 

MR. HANTMAN: By the defendant in tills case, -Sir. 

THE COURT: And that is the transaction which is the subject of Govern¬ 
ments Exhibits 1, 2, 3 & 4 for identification? 

MR. HANTMAN: That is right. Sir. And the Government will show, in addi¬ 
tion, that the transaction could not be consulted in the name of Stephen S. 
Kelley for reasons of lack of sufficient credit on the part of this defendant. 
Consequently, the car was purchased in thb name of his brother, Paul S. 

Kellay, who came with him to the Reliable Motor Company at the time tha 
transaction was concluded. 

THE COURT: Are you finished? 

m. HARTMAN: Yes, Sir. 

THE COURT: I think that — excuse me, Mr. Harris. 

MR. HARRIS: No, I have said all I had to say. 

THE COURT: I thought you were finished. 

I think if the Government can tie these transactions into the (591 
defendant's activities, the money, it is admissible. 

(End of Bench conference.; 

BY MR. HANTMAN: 

Q, Now, hr. Macklin, I would like to show you what the clerk has 
marked Exhibits 1, 2, 3 & 4 for identification. I want you to look at them 
and tell the Court and jury, if you can identify them. Sir. 

A You mean these? 

Q Those documents — just us what they are. 

Q This is a car order and bill of sale which we make out on every 

car which we sell. 

This is the District application for title, which wasn't used in 
this case because the car most likely had a District title. 

Q, Now, you are referring to Government's Exhibit 2 for identification? 

A That is right. 

0, All right. Sir. Now, will you identify Government** Exhibit 3 for 
identification? 

A This is a credit application in the name of Stephen Kelley. 

Q Will you identify Government's Exhibit No. 4 for identification? 
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A This is one in the name of Paul Kelley —.Paul Robert Kelley. (39^60) 

Q Now, are these records, sir, leapt by your office in the regular 

course of business? 

A Yes, air. 

Q And are the entries thereon made reasonably contemporaneous with 
the time of the transactions that they are supposed to reflect? 

A Yes, at the times that the deals are made. 

Q There are the official records of your company, are they not? 

A Yes. 

MR. HANTMAN: 1 have no further questions of this witness. Your Honor. 

THE COURT: Any questions of this witness, Mr. Harris? 

MR. HANTMAN: Oh, excuse me. Your Honor. There are one or two that I 


would like to ash this witness that I neglected to, and I think it might be 
a good time to ask him. 


THE COURT: You may go ahead. 

BY MR. HANTMAN: 

Q Did anyone at the Reliable Motor Company have authorization to 
sign your name during this period? 

A Yes — Mr. Henry Lesser. 

Q vjho was that? 

A Henry Lesser, (61) 

MR. HANTMAN: I couldn't hear the witness. Your Honor. 

THE COURT: Mr. Reporter, read the question and the answer, 

(The preceding question and answer was read by the reporter.) 

BY m. HANTMAN: 

Q And this authorization, did that extend to the sale of motor cars? 

A Yes. 

MR. HANTMAN: I have no further questions. Your Honor. 

THE COURT: Any questions, Mr. Harris? 

MR. HARRIS: Yes, Your Honor. 

CROSS-EXAMINATION 

BY MR. HARRIS: 

Q And that authorization was through a power of attorney or something? 
A Yes. 

Q Do you personally keep those records? 

A At this time? 

Q No, at that time, or at any time. 
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A No, Mr. Lesser 'was the office manager at the time. And Z, (61) 

being an official of the company, gave him permission sign my name on (62) 

any of these bills of sale. 

Q So you didn’t actually sign any of those documents? 

A No, sir. 

Q And other than the fact that they were in the company office, you 
don’t knew anything about them, do you? 

A No, sir. 

MR. HARRIS: No further questions. 

THE COURT: You may step down. 

(Thereupon the witness retired from the vitress stand.) 

THE COURT: Your next witness, Mr. Hartman. 

MR. HANIMAN: Mr. Marshal, will you please call Mr. Henry Lesser? 

Thereupon 

HENRY M. LESSER 

was called as a witness for and on behalf of the United States, and being 
then and there duly sworn by the Deputy Clerk, assumed the witness stand 
and testified as follows: 

DIRECT EXAMINATION 

BY m. HANTMAN: 

G Give us your full name and your occupation, sir. 

A Henry M. Lesser, Credit Manager. 

G Keep your voice up so the ladies and gentlemen at the far end of 
the jury box can hear you. 

Where are you employed, Mr. Lesser? 

A Bendall Motor Sales, Inc. 

Q In what capacity, sir? (63) 

A Credit Manager. 

G And where were you employed in March or April of 1952? 

A Reliable Motor Company. 

Q Where are they located? 

A 101 New York Avenue, Northeast. 

Q What capacity were you employed with Reliable Motor Company? 

A Bookkeeper. 

G Now, Mr. Lesser, directing your attention to the latter part of 
the month, April, 1952, did there ccrae a time in the course of your duties 
with the Reliable Motor Company that you came in contact with the defendant 
in this case, Stephen S. Kelley? 
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A Yes, there was. 

Q Approximately what part of the month was that? 

A Very close to the end of the month, if it wasn't the last day. 
Pretty close there. 

j 

Q All right, sir. Vhat if anything transpired between you and the 
defendant, Stephen S. Kelley? 

A He came in the lot to buy a Cadillac. 

Q Do you recall the year? 

A A '50 Cadillac. 

j 

Q What did he say to you, and what reply did you make to him in (64) 
that connection? 

A I didn't handle the sale end of it. He came — it was brought into 
me to handle the credit angle. 

Q All right, what — 

A He left a large deposit there, and we checked the credit, and we 
were unable to get it through in his name; and he suggested his brother 
would probably sign for him. So it was left for that day, and his brother 
came down later on. And we finished the deal by putting it in his brother's 
name. 

Q How, when you say this defendant left a large deposit —■ whoa did 
he leave the deposit with? 

A With me. 

Q And do you recall the amount of that deposit? 

A $1350. 

Q How, what were the denominations of the bills, as best you recall, 
that Mr. Kelley brought in? 

A They were all small bills — one's, five's, ten's — they made a 
good size pile which I had to carry around for awhile. 

Q I see. Well, I want to show you, if I may Mr. Lesser, Government's 

Exhibits 1,2,3, and 4, which the Clerk has marked for identification. 

Will you look at them, sir, and tell me, if you can identify them? 

A Yes. That is the papers that I took at the time that the Kelley 
brothers were in to purchase the automobile. 

Q And you will note Government's Exhibit Ho. 1 for identifies- (65) 
tioa, which is the doevaaent in front of you, bears the signature, Irving J. 
Macklin. Can you tell us who wrote that? 

A I did, with Mr. Macklin's authority. 
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And when was that accomplished, sir? 

A The date? 

Q Yes. 

A April 30, 1952, 

Q And was the transaction for the sale of this 1950 Cadillac con¬ 
summated on that date, sir? 

A It was. 

Q By the way, vhat was the price of that Cadillac? 

A $3150. 

£ And was the automobile turned over at that time? 

A It was. 

Q Who was the automobile turned over to, as best you recall? 

A To Stephen Kelley. 

MR. HANTMAN: I have no further question. Your Honor. And at this time 
the Government will offer in evidence Government's Exhibits 1, 2, 3, and 4, 
which were heretofore marked for identification. 

MB. HARRIS: I will object on the grounds that I have stated. 

May I see them, first? (66) 

THE COURT: You may. You may reserve your objection until you have 
finished the interrogation of the witness, if you desire. 

MR. HARRIS: Thank you. Sir. 

MR. HARTMAN: May I ask this witness one more question. Your Honor? 

THE COURT: You may. 

BY Ml. HARTMAN: 

v 

Q Mr. Lesser, when Stephen Kelley handed you this pile of bills in 
one's, five's, and ten's, did you at all interrogate him with respect to 
how he came by that amount of bills? 

A No. 

Q Did you say anything to him at all in that connection, or did he 
make any remark to you? 

, A Not that 1 remember. 

MR. HANTMAN: 1 have no further questions. 

CROSS-EXAMINATION 

BY Ml. HARRIS: 

Q I will ask you, Mr. Witness — this Government's proposed exhibit 
for identification — 3 and 4 — neither of those beer any dates, do they, sir? 

A No. It wasn't our practice to date the purchase statements. 
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You don't date those? 
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A No, sir, 

Q Do you know when these things were signed? 

A They were made at the same time that the ether papers were made out. 
They are all made at the srjns time, as a package that covers all deals. They 
are all made out at the same tine. 

Q You mean, 1, 2, 3, end 4 were all made out at the same time? 

A That is right. 

Q VeU, you don't — this statement supposedly hy Stephen Kelley, that 
wasn't made at the same time this one was made, was it, sir? 

MR, HANDiAN: Your Honor, for the record, may we have the identity of 
what particular document counsel is talking about? 

MR. HARRIS: This one is marked 3, in which there is a name, Stephen 
Kelley, Vas that made at the same time that this exhibit number 4, marked 
Paul Kelley — were they made at the same time? 

A They were made on the same day. Paul came back a little later, 

Q Now, there is a date on here, something about a beginning payment, 

A Yes, payment June 5th — yes. 

Q June 5th. New, you say this happened in the early or late (68) 

part of April? 

A Last few days in April — or last couple of days. 

i 

j 

Q What makes you so sure of that, sir? 

A Well, ray memory, which has always been fairly good. 

Q Have you talked to Mr, Hantman about this transaction recently? 

A Not about the transaction, no, sir. Just the fact that I would be 
coming to trial. 

Q And you didn't discuss anything at all about what you would say? 

A No, air. 

Q Well, 1 will ask you, isn't it a fact, sir, that when you saw 
Stephen Kelley, it vas in the very early part of April? 

A I don't believe so. 

Q, What is your best recollection, sir? 

A The first time I saw Stephen Kelley vas at the end of April, and it 
vas the day that he purchased the car. 

Q All right, sir. I am going to ask you, were you not asked these 
questions, and did you not give these answers under oath on October 12, 1952, 


in another proceeding involved in this case, reading from page 40 of the (68) 
official transcript: 

"Q Do you recall the date of the purchase? 

"A The exact date I don't recall. It vas approximately in April 
of 52. 

,; Q Vas it the early part or the latter part? (69) 

‘ : A The very early part. 1 ' 

THE COURT: What is your question to the witness? 

BY MR. HARRIS: 

Q Were you ashed those questions and did you give those answers under 
oath on that date, sir? 

A I would imagine I did. 

THE COURT: What is your answer? 

THE WITNESS: I would imagine I did — I don’t know. I haven’t seen the 

transcript. 

EY.MR. HARRIS: 

Q, Well, I will show it to you. 

A I don't imagine it would help me to know one way or another. That 
is apparently my answers, yes. 

Q And those answers were given under oath, were they not, sir? 

A Yes. 

Ml. HARRIS: I have no further questions. 

THE COURT: Anything further, Mr. Hantman? 

Ml. HANTMAN: We renew our offer. 

THE COURT: Any further questions of the witness? 

MR. HANTMAN: No, Your Honor. 

THE COURT: You may step down, Hr. Witness. 

(Thereupon the witness retired from the witness stand.) 

MR. HARRIS: I renew my objections. Your Honor. (70) 

TEE COURT: Do you want to add any specific statements for your objections 
Mr. Harris? 

MR. HARRIS: Other than the fact. Your Honor, that according to the last 
answers given by the witness, it appears that the meeting with Kelley occurred 
prior to April 29. 

THE COURT: The objection is overruled. The exhibits will be admitted. 

(Thereupon the documents heretofore marked as Government's 

Exhibits Nos. 1, 2, 3, & 4 for identification were received 
in evidence.) 
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MR. HANTMAN: New, if Your Honor please, with the Court's permission, (70) 

I would like to read Government's Exhibit No. 1 in evidence to the Jury, 

indicating the nature of the transaction to them. 

THE COURT: You may. Are you going to read the entire document? 

MR. HANTMAN: Veil, Your Honor, it would make it somewhat cumbersome for 

* \ ) * 

4 

me to read the entire document, but I would like to read just such portions 
which I think are pertinent, end allow counsel to read whatever portions he 
thinks are pertinent. 

THE COURT: Very well. 

MR, HARRIS: Your Honor, might I suggest that he show the document (71) 
to the jury. 

THE COURT: I think it would be quicker if we read it, Mr. Harris. 

Go ahead, Mr. Hartman. 

MR. HANTMAN; Members of the jury. Government's Exhibit is a car order 
and a bill of sale. It is dated 4/30/52. The dealer is Reliable Motor Company. 
The purchaser is Paul Kelley. The make is Cadillac. Type of body, 4-door. 

The date of the delivery indicated hereon, is 4/30/52. The cash sale price is 
$3150. The cash down-payment was $1350. Cash on delivery is indicated hereon 
$1350. The total cash price balance is $1500. The total time sale price, with 
the finance charges, is indicated hereon as coming to $3900. The buyer's 
signature is indicated hereon as Paul S. Kelley. The address given is 1515 
First Street, Southwest. And the order apparently is accepted by Irving J. 
Macklin, the date being 4/30/52. 

THE COURT: Do you want to examine the document, Mr. Harris, and see if 
there is anything thereon that you want brought to the jury's attention? 

(The document was handed to Mr. Harris.) 

MR. HARRIS: Veil, Your Honor, I think at a later time, when it is more 
convenient, the jury should see the whole paper. 

THE COURT: It will be shown to them before the case is completed. (72) 

j 

MR. HARRIS: Thank you. 

j 

THE COURT: Your next vithess, Mr. Hantman. 

MR. HANTMAN: Yes, Your Honor. 

Call Officer O'Neill, please 
Thereupon 

SHIRLEY F. O'NEILL 

was called as a witness for and on behalf of the United States and being then 

and there duly sworn by the Deputy Clerk, assumed the witness stand and testified 
ha follows: 
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DIRECT EXAMINATION 


(72) 



BY MR. HANTMAN: 

Q Will you give us your full name and assignment, please? 

A Shirley F. 0 : Neill. I am assigned to the Robbery Squad of the 
Metropolitan Police Department of thi3 city. 

Q You are a police officer, are you not? 

A I an. 

Q How long have you been a member of the Metropolitan Police Department? 

A About 13 and a half years. 

Q How long have you bean assigned to the Robbery Squad? 

A About 7 and a half years. 

0 Officer 0‘Neill, I vill ask you if you weren't one of the officers 
assigned to investigate the case involving Stephen S. Kelley and Levis (73) 

J. Wilkins? 

A I was. 

Cl And who else, if anyone, was so assigned? 

A Detective Sergeant Robert Reed, my partner. 

Q Will you tell us just what you did in the course of your investiga¬ 
tion of this matter? 

MR. HARRIS: Your Honor, I object. It is a little too broad. 

THE COURT: Very veil, I vill sustain the objection to the form of the 
question. 

J®. HANTMAN: I will re-phrase it. Your Honor. 

BY MR. HANIMAN: 

0, Did there come a time when you arrested the defendants, Levis J. 
Wilkins and Stephen Kelley? 

A There came a time when we arrested Wilkins and Kelley. 

Q And when and where was that? 

A Well, Wilkins was arrested — 

MR. HARRIS: Your Honor, I object to the testimony concerning the arrest 
of Wilkins. I don’t see the pertinentcy of the relevancy of it. 

THE COURT: What do you say, Mr. Ilantmen? 

MR. HANIMAN: I say to Your Honor, it is just background information. 

THE COURT: If it isn't material, then I don’t think it is necessary. (74) 

BY MR. HANTMAN: 

Q When and where did you arrest the defendant, Stephen Kelley? 
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A The defendant Stephen Kelley was arrested at a Tourist hone (74) 

in the twenty hundred block of North Capitol Street — in fact, that is 
twenty hundred North Capitol. 

Q New, at the time —• 

THE COURT: "i-fhea, Mr. "itnass? 

THE "WITNESS: About 4:00 a.a., on May the 12th, 1952. ! 

BY MU HANTMAN: 

Q Now, at the time you placed Stephen Kelley ■under arrest, sir, was 
Lewis Villeins already in custody? 

MR. HARRIS: I object. 

THE COURT: The objection is overruled; answer the question. 

THE WITNESS: Lewis Wilkins vas already in custody at the time cf the 
defendant Kelley's arrest. 

BY MR. HANTMAN: 

Q Did there come a time after the arrest of these persons that a 
line-up vas held at Headquarters? 

A A line-up was held at headquarters after both men were arrested. 

Q And who, if you recall, was present at that line-up sir? 

A Well, Sgt. Reed, my partner; the complainant in this case, (75) 
Mr. Corbey, and also Mr. Hamilton. 

Q Was William Queen, the taxicab driver there? 

A Not at that particular time. Not at the first line-up. 

Q Did there come a time when William Queen vas present at the line-up? 

A There came a time when William Queen saw a line-up, yes. 

Q And when and where was that? 

A That was at the District jail — I would say several days later 
than the 12th — probably the 14th. 

! 

Q How many men do you recall, or how many persons, do you recall 
being in that line-up? 

A The one at the D.C. jail? 

Q Yes. 

A As I recall it, it was about seven persons. 

Ml. HARRIS: Your Honor, I object to the testimony concerning this line-up 
where Mr. Corbey vas present, because Mr. Corbey did not identify this de¬ 
feat. So I don't see the relevancy of questions relating to this particular 
line-up. 
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THE COURT; I think the questions are proper, Mr. Harris. I think (75) 
the witness is competent to testify as to what happened in his'presence. 

BY MR. HANIMAN: (76) 

Q At that time, sir, was -the j/itness William Queen given an opportunity 
tc identify any persons he might know in that line-up? 

A Yes, ho was. And ho did. 

Q Now, will you tell the Court and jury who it was that Villiajj Queen 
identified? 

A William Queen identified the defendant Kolley, along with another 
man by the name of Lewis Wilkins. 

Q And what did he identify them as, sir? 

A He identified them as the same two men that he had taken to the 
vicinity of the Chesapeake and Ohio Telephone Co. on April the 25th, about 
8:30 pja., 1952, and the same two men who he waited for a few minutes and 
they came back to his cab and he proceeded to take them up in the Northwest 
section of town. 

Q Now, you said Chesapeake and Ohio Telephone Co. Mr. Witness. 

A I am sorry. 

Q Did you mean Potomac? 

A I meant Potomac. 

Q Yes. Now, did there come a time when you questioned the defendant 
Lewis J. Wilkins with regard to an alleged robbery at the Chesapeake and 
Potomac Telephone Co.? 

MR. HARRIS: I object. 

THE COURT: State the ground for your objection. (77) 

MR. HARRIS: The question of Wilkins has absolutely no bearing on the 
case of Stephen Kelley. 

THE COURT: I think this may be a preliminary question. The question is 
just, “Did you question him", Mr. Harris. 

Your objection will be overruled. 

Answer the question "yes 11 or :, no", Mr. Witness. 

THE WITNESS: Yes, there came a time — 

BY MR. HANIMAN: 

Q And when you questioned the person named Levis J. Wilkins concerning 
this alleged offense, was the defendant Stephen Kelley present at that time? 

A Yes, he was. 

Q When and where did you question the defendant Lewis J. Wilkins? 


A In the Robbery Squad of the Police Department. (77) 

Q Who else was present at that time, sir? 

A At that particular time, the complaining vithass, Mr. Corbay; the 

! 

other witness, Mr. Hamilton; Sgt Reed and myself. 

Q. Nov;, what statements, if any, do you recall the defendant Lewis J. 
Villeins making in the presence of the defendant Stephen S. Kelley, and what 
reply, if any, do you recall the defendant Stephen Kelley making? 

MR. HARRIS: lour Honor, on the ground I previously stated, I object (78) 
to this line of testimony. 

THE COURT: Your objection is overruled. 

THE VITHESS: In the presence of the defendant Kelley, Levis Wilkins • 
stated that about 8:00 p.m. on April the 23th, 1952, he and Kelley hailed a 
taxicab in the 1200 block of U Street Northwest near the Lincoln Theater. 

MR. HARRIS: Your Honor, I object. May we approach the Bench? 

THE COURT: You may. 

(At the Bench.) 

MR. HARRIS: Your Honor, I don't believe that, despite the fact of the 
presence of Kelley, that the Government can go "hog-shod i: and introduce 
another confession of another defendant who is not being tried at this time. 

I don't see the purpose of the confession. Your Honor. The confession 
and statement made by Wilkins could be used only against Vilkins. Now, Wilkins 
isn't on trial, and the Government is accomplishing the very self-same purpose, 
and the purpose of it is only to give evidence against Kelley, and the state¬ 
ment was not made by Kelley. The statement was made by Vilkins and the only 
thing that the Government now says is that -Well, Kelley was present.“ 

Veil, Kelley didn't affirm or deny. He refused to talk because he said 
he wanted to see a lawyer, and I think under those circumstances. Your (78^ 

Honor, it would be prejudicial and not within the rules of evidence to 
admit type of confession. 

THE COURT: Finished? 

MR. HARRIS: Yes. 

MR. HANTMAN: Your Honor, this is an accusatory statement made by the 
then co-defendant, Lewis J. Vilkins, in which he implicates this defendant, 
Stephen Kelley, as being one of the parties in this alleged offense. 

As the Government stated previously, the Government is prepared to prove 
that at the time this accusatory statement was made by the co-defendant, 

Vilkins, the defendant, Stephen S. Kelley said that he refused to say anything — 
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make any statement until he sees his lawyer, and then said to the police (79) 
officers, -Do you thir.fr I am going to say anything that might send me to 
jail?" 

Nov;, I submit to Torn: Honor that under the law cf admissions and con¬ 
fessions, as we know it, there being no manifest denial as one would speak 
when faced with a decision of this kind, that such testimony is clearly 
admissible. 

THE COURT: Finished? 

MR. HANXMAN; Yes. 

THE COURT: Mr. Harris. 

MR. HARRIS: Your Honor, then the right to counsel would be absolutely 
meaningless if same one came up to an individual and said, "Veil, yes, 180} 
you robbed a bank, and you robbed a telephone company", and if that individual 
wished the right of counsel while being interrogated by the police officers, 
and the Government would come and introduce anything that might have been 
said by some other individual, who is alledgedly implicated — there would 
be no need to have a right of counsel. 

Now, if Mr. Hantmen now says that this is an accusatory statement, under 
these circumstances, certainly it is not introducable, and I would asfr that 
we are granted a mistrial if that motion is not granted. I \rould asfr that the 
testimony regarding these accusatory statements — alleged accusatory state¬ 
ments — be stricken, because we have no proper way of defending against 
them. Because if Wilkins were here on trial, the best thing to do would be 
to Instruct the jury that the statement was to be regarded only as against 
Wilkins and not as against Kelley. But since he isn’t here, I mean certainly 
it is not being introduced against Wilkins, so it is being introduced against 
Kelley, and I say to Your Honor in all sine ere ty, that I believe it is improper. 

THE COURT: Finished? 

m. HARRIS: Yes. 

THE COURT: Anything further? 

MR. HANTMAH: No, Your Honor. 

THE COURT: I believe that this testimony is admissible, Mr. Harris. (61) 

The Court will deny your motions to strike a juror or to strike the 
testimony, and will overrule your objection to the questions. 

I think we will have to recess at this time. 

(End of Bench conference.) 

THE COURT: Ladies and Gentlemen of the jury, I am going to have to 
adjourn at this time. 
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(Thereupon at 12:30 p.m. the Court adjourned.) (82) 

Monday, Jy»a £7, 1955 (83) 

The above -entitled case came on for further hearing In the United States 
District Court for the Dis^rlot g£ Columbia at ten o'clock in the fore n oon 
on Monday, June 27, 1955. 

(At the Bench) (84) 

MEL. HARRIS: Tour Honor, concerning the admissibility of the alleged 
statements made by the co-defendant Villons in this aatter, which have been 
termed by the Government accusatory in nature, at which time he said that 
Stephen S. Kelley was present — I don't know if Tour Honor was apprised of 
the fact, but it is of record in this case in the prior proceedings, that 
these things are true and are of record. 

Humber one, the co-defendant Villeins was found to be of unsound (85) 
mind, as of the date of April 25, 1952, by which reason he was acquitted by 
the jury. 

On petition of the Government, and X believe his counsel, he was again 
found of unsound mind at about, I believe, — I forget the exact date, but 
I believe October 12 or October 19, 1952, or thereabouts. 

Nov, the statements allegedly made by the co-defendant Vilkins, were 
made in between the date that the jury found this man to be of unsound mind, 
April 25, 1952, and October — so ve have a situation that there is a pre¬ 
sumption of the continuing insanity. 

The Government has now Introduced a statement made by this man in 
between — X think this statement was made on May 25, or one month after the 
date of the conmission of the offense. One month after the date that the jury 
established of record in this case that the man was of unsound mind, and a 
few months prior to the time when he was again judged of unsound mind in 


this Court. 

So that I say to Tour Honor, this man an that particular data was pre¬ 
sumptively insane, and as a consequence, unless the Government would be able 
to show that there was a lucid moment, or lucid interval, or something. 


during which time this statement was made, there is mo right in the Government 
to introduce the statement of an insane, man, even through accusatory (86) 
in nature, against the defendant, Stephen S. Kelley. 

THE COURT: Do you have any authorities for that position? 

! 

MR. HARRIS: Veil, Tour Honor, there are a number of authorities, but 


frankly 


THE COURT: Such as vhat? 


(86) 

MR. HARRIS: Such as Whigmore, Your Honor. 

THE COURT: What does Whigmore say, and where is it? 

MR. HARRIS: If your Honor will give me leave, I will certainly find it. 

THE COURT: I think you have had plenty of time in this case, Mr. Harris, 
to present these authorities. 

Do you recall the section of Whigmore upon which you rely? 

MR. HARRIS: No, Your Honor. I read it one time, about the statement of 
an insane man is not admissible. 

I mean, I — frankly. Your Honor, I thought that that was more or less 
established law, that the statement of a person "non compos mentis" could 
not be produced. 

MR. HANTHAN: I think Your Honor ought to know, although it is not part 
of the record in this case, that this same defendant, Lewis Wilkins, when he 
had recovered his sanity, end was so adjudicated by this Court, he was taken 
to Baltimore, and there tried for an offense committed either a day before 
this alleged offense, or a day after — anyway, he interposed a plea of 
insanity at the time of the commission of the offense, and the jury there 
found him guilty. And he was sentenced. 

So that you have a situation. Your Honor, whereby a jury of this Court, 
or a Judge, I don't know under what section of the code offhand — he was 
adjudicated to be of unsound mind here — found the co-defendant to be of 
unsound mind at the time of the commission of the offense — yet, within a 
span of 24 hours in another, jurisdiction, another jury found him guilty. 

In other words, indicating thereby they didn't believe — 

THE COURT: 1 don't think that would go to Mr. Harris' argument in this 
situation, vhat a jury in another jurisdiction did with one of the defendants 
in this case. 

What do you say to Mr. Harris objection? 

MR. HANTMAN: Well, it seems to me that at the time this crime was com¬ 
mitted, and the statements made by this defendant within two weeks thereafter, 
are admissible in this case. 

I think the question of the admissibility of the statements and whatever 
weight the jury wishes to attach to it, would depend upon their hearing from 
these doctors. 

New, if counsel wanted to adduce testimony relevant to a sanity or (66) 
insanity of the defendant Wilkins, at the time be made the statements, I 



thick that mi^ht be something that this jury might weigh in considering (6S) 
the accusatory” statements made by Wi lkins against the co-defendant, but I 
don’t t h i n ] : there is any bar to the admissibility of these statements. 

THE COURT: Do you have authority for your position? 

MR. HANTMAN: Not at the moment, Your Honor. I wasn’t clairvoyant to 
the point that counsel would raise that point. 

I might say. Your Honor, it wasn’t raised the first tim9 this matter 
was tried, so frankly, I didn’t anticipate that at the moment. 

THE COURT: Finished? 

MR. HANTMAN: Yes, Your Honor. 

THE COURT: Anything further, Mr. Karris? 

MR. HARRIS: Well, Your Honor, when we — going backwards and relating to 
Mr. Hantman, at the time when this was first tried, this statement was in¬ 
troduced, as I recall it, and I may be wrong, Mr. Hantman, but as I recall it, 
Your Honor, I wasn’t in the last trial — it was introduced — but we received 
an instruction to the effect that the statement was admissible against 
Wilkins — that is Wilkins 1 statement was admissible only against him. So 
the same situation did not come up, but insofar as the immediate trial (89) 
is concerned, I am not sure, but I thin!: that the expert witnesses were not 
all available to Wilkins, and certainly the laws of Maryland are not, in 
the recent trend in our Court of Appeals, certainly are evasive. 

But if this is permitted. Your Honor — it is a matter of record. Your 
Honor, in this case, that the man had to be insane at the time the statements 
were made. 

THE COURT: I will defer ruling on this matter until you can check and 

! 

see if you can produce any authorities to sustain your position. 

I will permit the testimony to continue, and you can arm yourself with 

i 

authorities when you get a chance, in a receas, either mid-morning or at 
lunch time, and I will hear you further on it. 

MR. HARRIS: Thank you. Your Honor. 

i 

(End of Bench conference.) 

THE DEPUTY CLERK: All witnesses on both sides in the case now on trial 
who have not testified, please retire to the witness room. 

Thereupon 

SHIRLEY F. O'NEILL 

i 

the witness on the stand at the time the Court adjourned, resumed the witness 
stand and testified further as follows: 
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• • 

DIRECT EXAMINATION (resumed) (89) 

THE COURT: In answer to your last question, the witness had stated ($0) 
that the former co-defendant, Wilkins, told this witness that at about 8:CO 
p.m. on April 25, 1952, he and the defendant Kelley hailed a cab on U street, 
near the Lincoln Theater. 

DIRECT EXAMINATION (resumed) 

BY HANTMAN: 

Q All right. Now, is that all the co-defendant Wilkins told you at 
that time and place, officer? 

A No, that wasn't all. 

0. All right, will you continue with your answer to that last question 
I put to you sir? 

A The co-defendant, Wilkins, stated in the defendant' Kelley's presence, 
during that meeting there, that he and Kelley had hailed a cab in the 1200 
block of U street, about 8:00 p.m. on April the 25th, 1952, and they directed 
the cab driver to 13th and H Streets, Northwest. 

Upon arrival at 13th and H Streets, Northwest they told the cab 
driver to park on the corner of 13th and H. 

The cab driver drove south on 13th Street a few feet below the 
intersection of 13th and H, and made a U turn; came back and turned right on 
H Street, headed in an easterly direction. 

The defendant Wilkins said that the cab driver couldn't find (91) 
a parking place there, but they told him to stay there, double parked, and if 
he had to move, for him to go around the block and come back and park in the 
same spot. 

They proceeded to the telephone company; that is the Chesapeake and 
Potomac Telephone Co., located at 725 13th Street, Northwest — that is on 
the East side of 13th Street, between G and H Streets, Northwest. 

Wilkins further stated that upon their arrival in the telephone 
company, the defendant Kelley went to the counter where Mr. Corbey, the 
witness, was; and he stood back in the lobby a few feet. 

He stated that he told Mr. Hamilton, a witness there, for him not 

> 

to move. Mr. Hamilton at that time was sweeping the floor. 

A few minutes later Kelley came to him and said, "Let's go." 

They went north on 13th Street, and got in the cab, the same cab 

that they had ccce in, and directed the cab in the Northwest section. 

Wilkins stated that they directed the cab driver through the various 

streets, in a sigzag fashion, until they came to North Capitol and U Streets, 
Northwest. 


They discharged the cab driver and vent into the Twentieth 
Century Tourist Home, where they later split up the money. 


(91) 


Wilkins stated that his share was about $ 550 . ( 92 ) 

Q Did you ascertain where the Twentieth Century Tourist Home is 
located? 

i 

A That is located at 2000 North Capitol Street, on the corner of 
North Capitol and U Streets. 

Q And ware you one of the officers that placed this defendant, Stephen 
Kelley, under arrest? 

A I am. 

Q And where was Stephen Kelley when you placed him under arrest? 

j 

A He was in that Tourist Herne, 20C0 North Capitol Street, in room 
number 10, as I recall. 

Q Now, did you question the defendant, Stephen Kelley, at this time 
with regard to statements made in his presence concerning this alleged 
robbery? 

A 1 did. Z asked Stephen what he wanted to say about it, since Wilkins 
had accused him completely in this robbery. 

And he told me and Sgt Reed and the witnesses together there, that 
he didn't want to make any statement until he consulted his lawyer. 

Later he told me, "Why should I tell you anything that would send 
me to jail? ,: 

Q How much later was that? 

A Oh, I would say a few minutes later, during the interrogation. (93) 

Q That was still during the interrogation? 

A Yes. 

Q Of both of these defendants? 

A That is correct. 

Q Nov, did there come a time when you came in contact with William P. 
Queen, the taxicab driver? 

A Yes. 

Q And what, if anything, did you. do when you came in contact with him. 

First, tell us when and where you first case in contact with him? 

A Well, we first came in contact with Mr. Queen at the Robbery Squad 
office. 

Q Do you recall the date? 

A On the morning of May the 14th, 1952. 

j 
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Q At that time, sir, as test as you recall, where were the de- (93) 
fendants, Stephen Kelley and Lewis J. WilldLn3? 

A At that time, they were at the District jail. 

Q What, if anything, did you dq after you first met William Queen? 

A After we met Queen, we later took Mr. Queen to the D.C. jail, where 
a line-up was held by the Captain of the jail and witnessed by ourselves and 
Mr. Queen. 

Q Up until the time you got to the jail, did you at any time (94) 

tell Mr. Queen that you had two suspects in the Chesapeake and Potomac Tele¬ 
phone Company robbery? 

A No, I didn’t. 

Q What, if anything, did you do when you got to the jail with Mr. 

Queen, sir? 

A A line-up was held at the D.C. jail. Mr. Kelley — the defendant 
and Mr. Wilkins were in that line-up. Mr. Queen positively identified Wilkins 
end he identified Kelley in that line-up. Later, in front of both defendants — 

Q Wham did he identify them as being? 

A As being the two men whom he had picked up in the 1200 block of U 

Street, Northwest. 

0, Keep your voice up, please. 

A He identified them as the two — the same two persons he had picked 
up in the 12C0 block of U Street, Northwest on April the 25th, 1952, and had 
taken them to 13th and H Streets, Northwest, and had brought them back to the -- 
brought them to the Tourist Home at 20C0 North Capitol Street. 

Q And did you interrogate the defendant Kelley with respect to the 
statements made in his.•-presence by the witness Queen? 

A I interrogated the defendants Wilkins end Kelley. 

Q What, if any, statement did the defendant Kelley make with regard 
to the narration of the witness Queen? 

A Again at that time, Mr. Kelley said that he didn't care to (95) 
make any statements until he consulted his lawyer. 

Q This was two days after he had been placed under arrest? 

A That is right. 

Q MR. HANTHAN: I have no further questions of this witness. Your Honor. 

CROSS-EXAMINATION 

BY MR. HARRIS: 

Q Sgt O'Neill, you say that you did not mention to Mr. Queen that 


(95) 


you had two suspects at the District jail before you took him there? 

A That is correct. 

Q And is it also correct, sir, that you had talked to Me. Ciua^n 
for approximately two hours? 

A I wouldn’t say it was two hours. I talked to him quite a length 


of time. 


0 About how long did you talk to him? 

A Oh, I would 3ay it was greater then an hour, possibly. 

Q Sir? 

A It probably was moro th2n an hour. 

Q Continuously? 

A I would say continuously. 

0 And during that time, did you tell him that there was a strong 
possibility that he would be involved in this robbery charge? (96) 

A I didn’t tell him that, no. 

Q You didn’t tell him that? 


A I told him it was a serious situation that I wanted to talk to 

j 

him about. And I told him that I wanted to talk to him thoroughly about it. 
And that it might involve complicity; that I would have to talk to him to 

find out whether it did or not. So it did take me quite awhile. 

Cl Well, then you had to tell him that you were investigating a 

robbery of the telephone company, didn't you, sir? 

A Would you repeat that? 

'4 I say, you did than tell him that you were investigating a robbery 
of the telephone company? 

A Well, I possibly did; yes, tell him that there was a certain case 
that I was investigating — yes. 

Q You said you possibly did? 

A I say I did. 

Q And you asked him, of course, had he taken someone to the vicinity 
of the telephone company? 

A Yes. 

Cl And you asked him, also, to see his manifest, did you not? 

A As I recall, I did not ask him to see his manifest. 

Q Didn't ask him to see his manifest? 

A I don’t think I did. I am pretty sure I didn't. (97) 

f> Did you talk about his manifest at all? 
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A I don’t think I did, sir. (97) 

Q And you, of course, never found out that this alleged trip was not 


on the manifest? You didn’t find that out? 

A No, I did not find out. 

Q Never did? 

A Never did. 

Q Now, how did you taka lie. Queen down to the jail, in your car or in 
his taxi? 

A As I recall, because of the parking situation, he went down with 
us in our car. 

Q Went down in your car? 

A Yes. 

Q Now, about what time did you phone him or send for him to come down 
to headquarters? 

A I left a message for — I don’t know the exact time. It was 
sonetime between — I would say it was the 12th and — it was the 12th and 
13th of hay. 

TEE COURT: Keep your voice up. 

TEE WITNESS: Those days — a few days after the defendants Kelley and 
Wilkins were arrested. 

BY MR. HARRIS: 

Q New, what time of day or night was it on May 12 or 13, that (98) 
you first saw him in the headquarters? 

A It was in the morning — on the morning of May the 14th, IS52, 
that Mr. Queen came to headquarters. 

Q Now, was that prior to or after you had talked to Mr. Corbey and 
had taken Mr. Corbey to see these — this defendant and the co-defendant, 
Wilkins? 

A That was afterwards. 

Q Now, you talked to him in the Robbery Squad? 

A That is correct. 

Q War, when you decided to go down to the jail, did you tell him why 
you were going down there? 

A I told him — yes, I told him why we were going down there. 

A Well, it isn’t trite that you didn’t tell him that you had two 
suspects down at the jail? 
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A I never told him that I had any suspects at the jail. I told (98) 
him I wanted him to see a line-up at the jail. 

Q, Now, did he understand what you meant by that? 

THE COURT: I don't think the witness could state what scalane else 
understands, Mr. Harris. 

BY MR. HARRIS: 

Q Did you have to explain that to him? 

A I didn't have to explain it to him, no. 

i 

Q And you told him you wanted him to see a line-up? 

; 

A That is right. 


Q- Did you tell him the purpose? 

A I don't know whether I did or not. I don't recall. 


(99) 


Q. So that was, of course, after you had talked to him for the hour 
or the two hours of sometime in between? 

A Veil, yes. 

Q Did that man have any difficulty in remembering what happened on 


April 25, 1S52? 

A Mr. Queen? 
Q lir. Queen. 


A No. He didn't remember the date exactly, but he remembered it was a 
Friday night and that it was raining. He had to recall it by that particular 
way. 

Q Now, when you were talking to him at that time, did you give him a 
description of the individuals that you had reference to? 

A I would say that I questioned him about it, probably — whether the 
fellows were colored or white, or whether they were men or boys, that he 
took down to the vicinity of 13th and H. 

Q Now, you said you questioned him about those things, but my question 
is. Sergeant, did you tell Mr. Queen a description of two men that you were 
seeking? 

A I don't recall that I did. 

Q You didn't tell him that at..all? 

A I don't recall. (100) 

; 

Q Veil, did you ask him what he had done all of the time on the 
evening of April 25, 1952? 

A You mean his whole day of activity? 

Q Yes, or whole evening's activity? 
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I don't recall how far I Trent into that, air. 

Hell, exactly what did you cay to him when you approached him on 
the subject of having picked up somebody to go to the vicinity of 12th Street 
near — between — H Street between 12th and 13th? 

A I asked him did he pick up two men in front of the Lincoln Theater, 
about — between 8:00 and 8:30 p.m., on April 25th, 1952, and took them to 
13th and H Streets, Northwest. That is what I asked him. 

Q I see. And did he immediately say yes. 

A He asked me what day it was, and a few other things. 

Q, He didn't ask you what tiny looked like? 

A Veil, he may have. 

Q Sir? 

A He may have. 

Q If he may have asked you that, did you tell him? 

A I didn't tell him, no. 

Q, You didn't tell him what they looked like? 

A (No audible response — witness nodded no.) 

Q. So, the only thine, that you had asked him on a particular (101) 

night approximately one month ago, previously, had he gone to the front of 
the Lincoln Theater and transported two men to H Street, between 12th and 13th? 

A That was most of it. 

Cj And he had no difficulty in remembering it? 

A As I told you, he had to recall the incident by the fact that it 
was raining, and the exact spot where he picked them up, and where he left 
them, and he remembered the incident that he parked at 13th and H Street, 
and waited for these two men at their insistence. 

Q And at that time, did you ask him whether or not he would know the 
men if he saw them again? 

A I asked him that. 

Q And he said, "yes^, or course? 

A He said he thought he could. 

I can't hear you. 

A He said he thought he could recognize them if he saw them again. 

Q Now, about what time of day was it that you went down to the jail, 

sir? 

A Sometime about — before 12:00 o'clock, I think — 12:00 noon. 

Q And Who went with you? 

A Sgt Heed and Mr. Queen. 
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No one else? 


( 101 ) 

( 102 ) 


A I don't recall anybody else, no. 

Q And on the vay to the jail, did you say anything to Mr. Queen 
ether than the fact that you wanted him to look at the line-up? 

A Nothing th^t I can pecf&l. 

Q Did you at headquarters tell Mr. Queen that you wanted Mm to 
cooperate with you and do what you said, otherwise he might be implicated in 
this matter? 

A No, I didn't. 

Q You didn't tell him that? 

A Oh, no. 

Q Did you talk at all about Mr. Queen's license to operate a taxicab? 

A Not as I recall. 

Q You don't recall that? 

A No. 

Q Do you recall anything being said about Mr. Queen's possibly losing 
his license? 

A No. 

Q Did you ever ask Mr. Queen whether he knew Wilkins before? 

A I believe that I did and I believe it came up in conversation. 

I believe, as my recollection is, that he had seen Wilkins before. I am not 
sure about that. 

Q Didn't say whether or not he knew him personally? 

A I don't remember whether he did or not. (103) 

Q Now, on the 12th of May, that was the date when you talked to 
Villeins, Kelley was present and Mr. Corbey was present and Mr. — the employee 
of the telephone company — was that the date, sir? 

A You said did I talk to them on that day? 

i 

A Yes, there was a time that you told us that you talked to Wilkins 

j 

and Villeins talked to you in the presence of all those people. 

a That was on May the 12th, of 1952. 

Q And about what time did that occur? 

A Well, I would say around nine o'clock in the morning. 

j 

Q And this occured in the robbery squad room office. 

A That is correct. 

Q Now, how long had you had Wilkins in custody at the time this con¬ 
versation took place? 



A I >;ould say from about 3:00 a.m. that same morning. (103) 

Q And you then sent for these people to cone down? 

A Prior to nine o'clock, yes. 

Cl And about — you said it was about nine o'clock when Wilkins told 
you these things that you have related? 

That is right — it was about nine o’clock that Wilkins began to 
tell you these things that you have related already to us? 

A Yes, that is correct. 

Cl And now, did he tell you whether or not he knew Kelley? (104) 

A Yes, he knew Kelley. 

Q He said he knew Kelley? 

A Yes. 

Q Did he tell you that he had anything against Kelley? 

A He didn't tell me that. 

Q, Did he tell anybody in your presence that? 

A I can't recall that he did. 

Q How was Kelley dressed at the time on this particular occasion, 
on May 12? 

A Well, Mr. Harris, Kelley wasn't dressed when I — when we arrested 
him, but as I recall, he did put on a dark suit in his room at 2000 North 
Capitol Street, at the time of arrest. 

£ How was Wilkins dressed at the time that he was arrested? 

A I can't recall right new. 

MR, HARRIS: I have no further questions. 

MR. HANTMAN: No further questions. 

THE COURT: You may step dcn/n. 

(Thereupon the witness retired from the witness stand.) 

MR. HANTMAN: Call Officer Reed, to. Marshal. 

Thereupon (105) 

ROBERT J. REED 

was called as a witness for and on behalf of the United States, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand and 
testified as follows: 

DIRECT EXAMINATION 

BY MR. HANTMAN: 

Q Will you give us your full name and your occupation? 

A Robert J. Reed. I am a Detective Sergeant assigned to the robbery 

squad of the Metropolitan Police Department. 
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•c Hew long have you been a police officer? (105) 

A I am in ny 13th year. 

ft How long have you been assigned to the robbery squad? 

A Since October 1948. 

I 

Q Directing your attention to the month of May, 1952, vere you at 
that time assigned to the investigation of an alleged robbery of the Chesa¬ 
peake and Potomac Telephone Co* here in the District of Columbia? 

A I was* 

Q, Specifically the branch located at 13th between G and H Streets, 
Northwest. 

A Yes. I 

Q Did there came a time when you placed the defendant Vilkins under 
arrest? 

A Yes. 

i 

Q Wien was that? (1C6) 

A It was on the morning of May 12, 1952. 

Q About what time? 

i , 

A About 3: CO a.m. 

Q How long after that did you come in contact with the defendant 
Stephen Kelley? 

A Approximately an hour after Vilkins was arrested. 

Cl And where did you come in contact with the defendant Stephen Kelley? 

A At a Tourist home located at 2000 North Capitol Street, Northwest. 

Q Did you know where Stephen Kelley was located prior to your arrest 

of the defendant, Vilkins? 

A I did not. 

Q Did there come a time when you interrogated these two defendants in 
the presence of each other concerning the alleged robbery of the Chesapeake 
and Potomac Telephone Co* on April 25, 1952? 

A Yes. 

Q Vhat statement, if any, did the defendant Vilkins make at that 
time in the presence of the defendant Kelley? 

MR. HARRIS: I object. I have already stated my grounds. 

THE COURT: Your objection is overruled. Answer the question. 

A Vilkins stated that he and the defendant Stephen Kelley took (107) 
a taxi from the Northwest section of the city, the U Street vicinity, as I 
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recall, and went down to the Chesapeake and Potomac Telephone Co,, on (107) 
13th Street, Northwest, in the 700 block. 

-And they had the taxicab wait for them around the corner from the 
telephone company’s office. 

Ke said that he and Kelley entered the office of the telephone 
company and that he remained near the front of the office, and that Kelley 
went to the rear of the office, where the cashier was seated and passed a 
note to the cashier. 

He said during the time that Kelley was back there, that a porter 
or sane employee came there through the lobby sweeping the floor, and that he 
placed his hand in his coat pocket, and pointed it toward this porter and 
said, “Hold it right here." 

He said he kept the porter or employee in that position until 
Kelley obtained the money from the cashier. And when Kelley returned to where 
he was holding this employee, the two of them then left the telephone com¬ 
pany's office, walked around the comer on H Street, Northwest, re-entered 
the taxicab, and went to 2000 North Capitol Street, Northwest, and split the 
money and he received $550 as his share, and Kelley took the rest. 

Q At tbe time that the co-defendant Wilkins made that statement, (108) 
in the presence of the defendant, Stephen Kelley, did you ask Stephen Kelley 
any questions concerning that narration? 

A I did. 

Q What, if any, statement did you make to him, and what, if any, 
reply did he give you? 

A I asked the defendant Kelley what did he have to say about Wilkins 
statement. At first he said, "I do not wish to make a statement until I see 
my lawyer So I said, “Well, this is a very serious accusation, and I think 
you should have something to say about it. And he looked at me and said, 

“Do you think I would tell you something that would put me in jail?" 

Q Did there coma a time when you got in touch with a cab driver by 
the name of William Queen? 

A Yes, we contacted him. 

Q And when was that? 

A On the 14th of May, 1952, I believe. 

Q All right. And did you, after, meeting Mr. Queen, go with him to the 
District jail? 

A I did. 
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Q Who else vent along? (108) 

A Detective Sergeant O’Neill of the robbery squad, 

Q And what, if anything, occurred when you got to the District jail? 

A Ve had the jail officials hold & line-up consisting of several (109) 
inmates, including the defendant Kelley and Wilkins and Mr. Queen identified 
both of than from this line-up as the two men he took down in the vicinity 
of the telephone company's office on April the 25th and waited for. 

Q And did Mr. Queen make this identification in the presence of both 
defendants, Wilkins and Kelley? 

A He did. 

Q Did you thereafter males any interrogation of either of the defendants 
in the presence of each other concerning the allegations made by the vitness 
Queen? 

A I did. 

Q What, if anything, did you say to them and what, if anything, did 
either one of them reply to you? 

A I had Mr. Queen relate as best as his recollection just how the 
trip was made in the presence of both Mr. Kelley and Mr. Wilkins. After Mr. 
Queen finished, I asked them if they had anything to say about his version 
of the trip. 

The defendant Wilkins said it was correct. It was just what had 

i 

happened. 1 then asked Mr. Kelley if he had anything to say about it, and he 
said, -‘I do not wish to comment on it until I see my lawyer. 

Q When the defendant Kelley was placed under arrest by you, did you 
take him out of the premises of this tourist home he was in? 

A I did. (110) 

Q Did you have any conversation with him when you got to the street? 

A I did. I 

Q Tell us what you said to the defendant Kelley and what the de¬ 
fendant Kelley said to you. 

A 1 asked Mr. Kelley if he owned an autonobile, and he said. Yes, I 
own a 1950 Cadillac, and pointed across North Capitol Street to the east 
side of the street and said, "That is it parked over there." 

Sgt O'Neill accompanied him across the street and he opened the 
car and showed us the inside of it. 

Q Did you at all ascertain from the defendant Kelley when he had 
secured this vehicle? 
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A I did 


(110) 


Qi Tell us what you said to him in that connection and what, if any, 
reply the defendant Kelley made to you. 

A I asked him when did he purchase the car, and he told me that he 

purchased the car on a date in the month of May, 1952, which escapes me at 

the moment. 

Q On what date — I didn't hear you. 

A 1 don’t recall the exact date, but as I recall, it was some several 

days after this alleged holdup of the telephone company. 

MR, HANTMAN: I have no further questions. 

CROSS-EXAMINATION (ill) 

3Y MR. HARRIS: 

Q This second conversation you had with Kelley, when did that take 
place? 

A The second conversation? 

Q Yes. Didn’t you say you asked him something about an automobile? 

A Yes, I did. 

Q When did that conversation take place? 

A Immediately after he was placed under arrest. 

Q And that was still at — that was still at the tourist heme, is 
that correct? 

A In front of the tourist home. 

Q Now — and you asked him if he owned a car? 

A I did. 

Q Before that time, you didn’t know whether or not he owned a car 
or not? 

A I had been told he owned a car. 

Q And you really wanted to search the automobile, didn’t you? 

A I wanted to see the automobile. 

3 Sir? 

A I wanted to see the car. 

Q, And you wanted to see what was inside too, didn’t you? 

A With his permission, I wanted to see what was Inside. 

Q, And with his permission you looked and didn’t find anything (112) 

in it, did you? 

A I didn't find anything that has any bearing on this case. 

Q Did you ever talk to Villeins and did Wilkins ever tell you that he 
had something against Kelley? 
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Wilkins never told me he had anything against Kelley. He (112) 

told — 

Q Did he ever tell you ^het he was going to frame him? 

A No — no. 

Q. Did that ever pome to your attention? 

A That he was going to frame Kelley? 

Q Yes. 

A Not to my attention. 

Q You were present at the time Mr. Queen was brought down to head- 

; 

quarters, or rather, he came dorm to headquarters? 

A I think I was present when Mr. Queen came to headquarters. 

Q, I believe you said that occurred on May 14th or 15th? 

A To the best of my recollection. 

Q Did you question him, officer, or did your associate, Sgt O'Neill, 
question him? 

A Sgt O'Neill questioned Mr. Queen. 1 was present most of the time. 

Q And that questioning took quite a period of time, did it not? (113) 

A Not to my recollection. I don't recall it being a very long time. 

Q It wasn't very long? About hew long did it take? 

i 

A Well, I wouldn't know exactly. I think I was in Mr. Queen's presence 
about half an hour. I took a statement from him and I believe it would have 
taken about that long to write. I typed it. He may have been there an hour 
or longer. 

Q When you finished that, then you vent down to the Jail with Mr. 
Queen? 

A We went to the jail. As I recall, it was the same day. It could 
have been the next day. I believe it was on the 14th that ve vent to the 
jail, and on the 15th when ve took the statement. 

Q When you took the statement from Mr. Queen, did he mention Kelley 
and Wilkins in the statement? 

A Mr. Queen's statement, I do not recall off-hand. There is a copy of 
it some place. He recalled the trip to the telephone company and he recalled 
taking 2 men down there and waiting for them. But as to whether he mentioned 
them byname, I don't recall that he did. He may have. 

Q When you first started talking to Mr. Queen, or when Mr. O'Neill 
first started talking to him, did he know what you were questioning him (114) 

i 

about? 
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A You say, did he knew? 

Q Yes. 

A I believe Mr. O’Neill would tell him what he was questioning him 
about. 

Q O’Neill did tell him whet he was being questioned about? 

A I say, I believe he would. I don’t think he would just question 

him without telling him. 

Q I don’t believe you understand my question. 

Did O’Neill tell him what the subject of the inquiry vas about? 

A Oh, yes. I told him that myself. 

Q Vhat did you say to him? 

A I told him that we were interested in knowing if he took two 
passengers down in the vicinity of the telephone company on the night of 
April 25, and waited for them and took them back up town. 

Q Now, did he have any difficulty recalling that trip? 

A Not to my recollection. I thought his memory was very good on it. 

Q And that was on May 14, was it not? 

A Could have been a day earlier, but I - my recollection was that it 

vas on the 14th. 

Q As he began to relate the events of the happenings of April (115) 
25, immediately without any hesitation? 

A I wouldn’t say immediately, because Mr. O’Neill had some little 
conversation with him before he — 

Q You were present throughout that conversation? 

A Yes, but I wasn’t just sitting there listening to each word. I was 
present in the robbery squad, but Mr. O'Neill was doing the talking. 

• You say you weren’t listening to every word? 

A Not every word. 

Q You were at the typewriter, weren't you? 

A Not at that point, 
q No? 

A No, sir, I took a statement from him after Mr. O’Neill talked to him. 

Q Did you describe the men that you were talking about? 

A You have it all wrong. Mr. O’Neill was talking to Mr. Queen. 

q Oh. I will first ask you, did you at any time describe the men that 
you were talking to? 

A No, I did not. 


SI 


0. 


Did Mr. 0*Neill do that? 


(115) 


A Not that I recall. 

0 Was anything at all said about the description of th9 non? 

A I dicta 1 1 say anything about the description. (116) 

Cl Did you hear O’Neill say anything? 

A I did not. 

Q What was the conversation, if any, you had about the nan’s manifest? 
A I didn’t have any conversation about the,.manifest,. 

Q Did Mr. O’Neill havo any conversation about that? 

A Not that I recall. 

Cl Did you ask this man, or did your partner ask him whether or not he 
had recorded this trip in question on his PUG manifest? 

A I didn’t ask Mr. Queen any question concerning his PUC manifest. 

I didn’t hear Mr. O’Neill ask Mr. Queen any questions concerning his PUC 
manifest. 

Q If Mr. Queen said that you or Mr. O’Neill asked him about the 
manifest, then he was in error? 

A If he said I asked him about it he was in error. I don’t know if 
Mr. O’Neill asked him or not. If he did, I didn’t hear him. 

Q Did you ever discover that such a trip was not recorded on the 
man's manifest? 

A I never made any attempt to find out about it. 

Q Never did? 

A No. 

Q And you never found that to be a fact? 

A Never checked it at all. 

Mr. Queen told me he made such a trip, and I took his word (117) 

for it. 

Q Did you say anything to to. Queen about his license? 

A I never said anything to him about his license. 

Q Did Mr. O'Neill say anything to him about his license in your 

presence? 

A No. 

Q He didn't say anything at all about his continuing to operate a 
hack on the streets of the District of Columbia? 

j 

A I didn’t here any such conversation between Mr. Queen and Sgt 
O’Neill. 
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Q Did you hear any conversation about cooperation between Queen (117) 
and Mr. 0*Neill and yourself? 

A fir. Queen was very cooperative, as I recall, during the entire 
interview. 

Q But did you hear anybody say to Mr. Queen or, specifically did you 
hear Mr. O'Neill say to Mr. Queen that he wanted him to cooperate with him? 

A I don't recall Sgt O'Neill saying that. 

Q And, of course, you didn't say that? 

A No, I never said that. 

Q When this conversation took place at the jail, did Queen at that 
time indicate that he knew Wilkins? 

A How do you mean? In the line-up? 

Q No, sir. 

A Ee identified both of them. (113) 

Q After you had finished with the line-up and you said you brought 
them together and you had seme conversation, did you not? 

A Qh, yes. I questioned the defendant Kelley and Wilkins in Mr. Queens 
presence. 

Q And then Queen said something to you in the presence of Wilkins 
and Kelley. 

A He related the trip down to the telephone company's office and back 
up town in their presence. 

Q Did Wilkins say anything at all at that time? Did Wilkins say 
anything to Mr. Queen at that time? 

A To Mr. Queen? 

Q Yes. 

A He said the same; he said Mr. Queen's version of the trip was correct. 

Q He didn't say anything else at all to Queen? 

A He might have. I don't recall any specific conversation between them. 
He might have said something to him. There was a great deal of conversation 
going on. 

Q Where was Mr. Queen when you first saw him? 

A In the robbery squad. 

Q And he came pursuant to your request or the request of Mr. O'Neill? 

A I believe he did. 

Q Did you tell Mr. Queen or did he tell you that it was raining (119) 
on the night of the 25th of April? 
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A Sgt O’Neill may have mentioned something to him about the 


(119) 


weather. I didn’t. 

Q And until you started tairing what you term a statement, you didn’t 

say anything — you yore just there? 

A Oh, I had said a feu words* I think, I spoke to Mr. Queen and told 

him what we were interested in talking to him about. 

Q On the evening of the 12th — or the morning of 12th of May, there 

came a time when you .talked to Kelley after ho was crrestec, isn’t that 
correct? 

A Yes. 

0 Veil, when did you first talk to him after the arrest? 

i 

A You say, when did I first talk to him? 

Q Yes. 

A I started talking to him immediately in the tourist home. 

'I And you took him to the robbery squad? 

A I did, with Sgt O’Neill and another officer* 

! 

Q, And how long did you keep him in the robbery squad office? 

A You mean all told? 

Q, No, from the time of the arrest until you did something else with 

him. 

A He was kept there until he went to Court that morning. (120) 

Q And were you talking to him all that while? 

A No, I wasn’t talking to him the entire time* 

C Hell, was somebody talking to him during all of that time? 

A No. At times nobody was talking to him. 

Q Sir? 

A At times nobody was talking to him. 

Q Sut he was still in your office thero? 

A He was in our custody. 

Q, And later on, — but you didn't see Mr. Queen, is that it, on the 12th? 
A No, I didn’t. 

Q Did you after the 12th and after the 14th? Did you talk to Kelley 
on any other occasion? 

A I did. 

Q And what was the date? 

A I don’t recall. Perhaps two or three days after the 14th. 

Q You say you took Kelley to Court on the morning of the 12th of May? 

A I took him to Court on the 12th of May. 
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Ci Are you sure of that? (120) 

A Y os, I am sure. 

Q What court did you take Mm to? (121) 

A The United States CcomssioneSj J believe* 

0 And it vasn't after the 13th? 

A It wasn’t after the 14th. 

^ It was not after the 14th? 

A That we took him to the Commissioner? 

n Yes. 

A I didn’t take him after the 14th. 

MR. HARRIS: I have-no further questions. 

MR. HANTMAN: No questions. 

THE COURT: You may step down. 

(Thereupon the witness retired from the witness stand.) 

MR. HANTMAN: That is the Government’s case. Your Honor. The Government 
rests. 

THE COURT: Mr. Harris? 

Ml. HARRIS: Call Dr. Gilbert. 

Your Honor, while we are waiting, may we approach the Bench? 

THE COURT: You may. 

(At the Bench.) 

MR. HARRIS: Your Honor, of course, has overruled ay objection to the 
testimony of the statements of Wilkins and I suppose at lunch time I will 
have an opportunity to do that, so at this time, on the basis of the repre¬ 
sentation that I have made to Your Honor, I want to ask for a judgment (122) 
of acquittal, or a nds-trial, on the basis of the fact that the major portion 
of the evidence against this defendant in this case consists of that state¬ 
ment made by Villeins and, as a consequence, with this present in the evidence, 
he could not possibly have had a fair trial. 

So I will make that ration at this time before beginning ay case. 

THE COURT: The Court will deny your ration. 

(End of Bench conference.) 

Thereupon 

JOSEPH L. GILBERT 

was calles as a witness for and on behalf of the denfendant, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand and 
testified as follows: 
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DIRECT EXAMINATION 


(122 


BY MR. HARRIS: 

Q Will you state your full name. Doctor? 

A Joseph L. Gilbert. 
a Q And what is your occupation 

A I am a physician, for 36 years, and spent 30 years in psychiatry, 
beginning my training 32 years ago, or nearly 32 years ago. 

* Q Where are you presently employed, doctor? 

j 

A I am Chief of the Psychiatric Service at St. Elizabeth's (123] 

Hospital. 

• Q Prior to your employment at St. Elizabeth's Hospital where were you 

located? 

A I was on the staff at St. Elizabeth's for 9 and a half years, from 
► 1923 to 1931, and then I became Chief Psychiatrist at the then Gallinger 


Municipal Hospital. 

Two and a half years later I was given the additional duties and 
the position of Alienist for the District of Columbia, both positions of 


which I held through October 32, 1953, and I resigned and was re-appointed 


at St. Elizabeth's Hospital. 

*■ Q What is, or what were the duties, or what were your duties as 

Alienist for the District of Columbia? 

A Officially, under the District of Columbia, passing an all cases 
committed to the then Gallinger Municipal Hospital with reference to their 

V 

mental condition, and the certification of those that were recoamended for 
commitment. 

And then in addition, the examination of children who were either 

► 

to be examined or potentially cases for the District Training School from 

i 

the various public agencies. And to examine cases requested by the Courts, 
or ordered by the Courts. And part of the time cases requested or ordered 

a 

by the United States Attorney. 


MR. HARRIS: I submit. Your Honor, this witness is an expert in (124) 
the field of Psychiatry. 

THE COURT: The Court is well familiar with the witness' qualifications, 

! 

and recognizes them, Mr. Harris. 

BY MR. HARRIS: 

Q Now, Doctor, while you were alienist for the District of Columbia, 
and while you were on the staff of the then Gallinger Hospital, were you 
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appointed "by this Court to examine this defendant, Stephen S. Kelley? (124) 

A I was, and examined Stephen S« Kelley on July 5, and July 12, 1952. 

Q Will you state, if you please, what were your findings, and hew 
you arrived at your findings with respect to the mental condition of Stephen 
S. Kelley? 

A Well, on the dates given, July 5 and July 12, 1952, and as a result 
of my exam inat ions, and the symptoms elicited, it was my opinion that he was 
of unsound mind, suffering in my opinion from the well-known mental disorder. 
Dementia praecox. 

<1 What are the symptoms of that disease? 

A Well, in his case, the — at the times of the examination, he was 

difficult to interrogate, and responded with a great deal of difficulty, 
and repeated examinations — repeated repetitions of the questions ashed; 
said that he did now want to he examined; that no one had any right to insist 
that he he examined; including the attorney that was on the case then; (125) 
and he was shut in; went into a good deal of argument about the examination; 
was hostile, somewhat belligerent; expressed delusions of persecution; that 
his people had been against him; and expressed hallucinations of hearing 
that had continued during his residence at the jail, and which he said had 
been going on for a considerable period of time. 

In these hallucinations of hearing, which is a hearing of false 
voices, he spoke about threats that were made by — that is, coming to him by 
means of the hallucinations or the false voices. 

He believed he had been framed. 

He believed he had been annoyed and persecuted throughout a con¬ 
siderable period of time. 

That before and after his arrival at the jail, he showed some con¬ 
fusion; antagonistic; quite hostile; all of which, in my mind, indicated the 
presence of a mental disorder; namely, the Dementia >praecox'disorder. 

Q Did you ascertain anything concerning the Army service of this 
defendant? 

A Only what he told me. 

Q, And did you find out that he had been treated by the Army, while in 
the Array, for some psychosis? 

MU HANTMAN: Objection. 

TH2 COURT: State the grounds for your objection. 

1-E. HANTMAN: I think — I submit. Your Honor, I don't think counsel (126) 
means the question in the form he has put it. Your Honor. 
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I don’t think ho is quite stating the facts, and "being 
accurate. If we approach the Bench, I can — 

THE COURT: Read the question, Mr. Reporter. 

(The reporter read the pending question.) 

THE COURT: The objection is overruled. 

And you may answer the question, Mr. Witness. 

THE WITNESS: Only what he told me about being ordered to a hospital, 
but in that connection he said he refused to stay. That is, to stay in the 
hospital. 

• i 

BY MR. HARRIS: 

! 

G When you examined this defendant in July of 1952, could you tell, 
or can you tell now, how long his condition had existed? 

A Not exactly, but my — from the history and the symptoms, it was 
my opinion that it had been going on for several months or even a year or so. 

Q In his then condition — in that condition that had existed for 
several months or a year or so, was this defendant aware of — strike that. 

Was this defendant criminally responsible, or legally responsible 
for his acts? 

j 

HR. HANTMAN: Objection. 

THE COURT: State the grounds for your objection. 

MR. HANTMAN: Your Honor, the question put by counsel calls for a (127) 
conclusion on the part of this witness. 

I don’t think this witness is qualified to answer it. 

i 

THE COURT: As to whether he is legally responsible? 

MR. HANTMAN: Criminally or legally responsible for his acts. I think 
this calls for a conclusion on the part of this witness which he is not 
qualified to answer. 

THE COURT: What do you say, Mr. Harris? 

HR. HARRIS: The witness has been qualified as an expert. Your Honor. 

THE COURT: The objection to the form of the question is sustained. 

BY MR. HARRIS: 

'1 Doctor, was this defendant in such mental condition on those dates 
that you have mentioned as to be able to distinguish between a right course 
of conduct and a wrong course of conduct? 

A As I heard you, you said a right course of conduct or a wrong 
course of conduct? 

Q That is correct. 
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A In the condition that I saw hie at the time that I saw him, (127) 
I don't believe he was in a condition to choose, 

THE COURT: Now, Mr. Harris, we are going to take a short recess. 

As you know. Ladies and Gentlemen of the jury, you should not (128) 

discuss the facts in the case with anyone during the Court's recess. 

(The Court took a short recess.) 

THE COURT: You may go ahead, Mr. Harris. 

BY MR. HARRIS: 

Q New, Doctor, — 

MR. HARRIS: May we have the last answer, please. 

(The reporter read the last answer.) 

BY MR. HARRIS: 

Now, I will ask you, in your opinion, how long had that condition 

existed? 

A From the history and the symptoms, it was my opinion it had existed 
for a considerable period of time. One can't exactly pinpoint the beginning 
of it. But for — I thought several months or possibly a year or so. 

Vhether the symptoms all the way along the line had been as serious 
as I found them at the time, I can't say, but the major part of the symptoms 
had been present, I felt, for that long a period. 

MR. HARRIS: You may inquire. 

CROSS-EXAMINATION 

BY MR. HANIMAN: 

Q Now, Doctor Gilbert, it is your view, in view of your examination 

of the defendant, Stephen S. Kelley, that he couldn't distinguish right (129) 
from wrong at the time of the commission of this offense? 

As a matter of fact, you never examined Stephen Kelley to deter¬ 
mine whether he could distinguish between right and wrong, specifically, did 
you. Doctor? ... 

A I said at the time that I sew him, Mr. Hantaan. 

Q At the time you saw him when? 

A At the jailj July 5 and July 12. 

Q Veil, did you — I will put the question to you specifically. 

Did you make an examination of Stephen Kelley -when you saw him to 
determine whether he could distinguish between right and wrong? 

JL determine his mental' condition. 

Q, So you did not examine Stephen Kelley specifically to determine 
whether he could distinguish right from wrong, did you? 

A No, not specifically — no. 
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All right. Now, counsel asked you whether you had knowledge (129) 
of the fact that Stephen Kelley was treated by the Veterans Administration 
for seme psychosis, he said. 

Did Stephen Kelley tell you that? 

j 

A No. He said that he was ordered to a hospital while in the Army, 
and refused to stay. 

G Did you know at the time that he visited the hospital — or (130) 
whatever it was that ailed him, that the diagnosis was an anxiety neurosis? 

A No, I didn’t know. 

Q That is not a psychosis it? 

A No, anxiety neurosis, in a general way, is not — no. 

Q That means people are worried — isn't that right? 

A Well, there are certain types of anxiety in which they are very 

exceedingly irresponsible. But that isn't the general rule in the anxiety 
neurosis. 

G You say you examined Stephen Kelley on June 5th — sorry, July 5th 
and July 12, 1952, is that right? 

A Yes. 

G That was two and a half months after this alleged robbery, wasn't it? 

A I don't know. 

Q You don't know that? 

A No, I don't know. 

G Did you know at the time that he was charged with an offense com¬ 
mitted on April 25th, 1952 — some two and a half months prior to the time 

that you saw him? 

A I assumed that he was charged with an offense, but I didn't have 
the details of it. 

C Well, when you examined him on July 5th, 1952, where did you exa m i n e 
him? I 

A At the Jail. 

G The District jail? (131) 

A Yes. 

G And for hew long a period of time did you examine him on July 5th? 

A I don't know. Both times long enough to arrive at an opinion an 

his mental condition. 

G Well, what was that — ten minutes — an hour — five hours? 
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A I don't recall, now, but I said sufficient time. That ia not (131) 
ten minutes, of course. That is — I have no idea of how long. I don't time 
■yeelf. I ^ive those cases whatever time they require, and whatever time I 
thought they require, and it was adequate to arrive at an opinion. 

Q Are you able to make a diagnosis with respect to a menial condition 
in some individuals in as short a period of time as 15 minutes. Doctor? 

A Hell, I wouldn't in the case of a person confined in jail and 
charged with a crime. In a case that you know and have seen over a long 
period of time, you might. 

Q Had you ever seen Stephen Kelley prior to July 5th, 1952? 

A Not that I know of. 

Q. Did you make any notes at the time that you were down at the jail 
to see Stephen Kelley? 

A Oh, yes. 

0 Do you have those notes with you? (132) 

A Yes, I have. 

0, Do those notes in any way indicate how long a period of time you 
spent with Stephen Kelley on July 5 or July 12? 

A Veil, they indicate Z spent a good deal of time, but as X say, 

I didn't time myself. I don't time myself. I see them as long &3 end as 

many times as I think is necessary. Sometimes that amounts to a good many hours. 

Q You can't tell us that you spent many hours with Stephen Kelley, 
can you? 

A No, but I can state with assurance that I spent a few hours, at 
least. I don't knew hew many. 

ft Is that written on your notes? 

A Ho, I don't keep time. I don't carry a watch to keep time with, 
with reference to the examinations. 

I do whatever is necessary in the examination, and make what I think 
is somewhat of a detailed examination, which requires a good deal of time. 

Q, How many persons have you examined as to their mental condition 
since you saw Stephen Kelley, approximately? 

A I didn't quite get all of that. 

Q. How many persons have you examined as to their mental condition 
since you saw Stephen Kelley, approximately? 

A You mean with reference to — 

Q, Their mental competency. (133) 
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A You mean at the jail? 

C> Any place. 

Q Veil, I have made none since the early part of ’53. 

tj Vhat I am getting at — how do you know — can you tell us that 

you spent several hours with Stephen Kelley — you made that statement. 

A My examination would indicate that, because you couldn’t obtain 
the exa minat ion that I did without spending — I didn’t say several, I said 

i 

a few, at least a few. 

Q A few? 

A Yes, that is right. 

Q Veil, when you made those examinations, was Dr. Perretti with you? 
A No, not at the exact time that I saw him. Ve always made separate 

i 

examinations. 

Q Do you know, as a matter of fact, that Dr. Perretti saw this de¬ 
fendant on July 12, 1952? 

A He may have, but not with me. 

Q, Not with you? 

A No — never. Ve always examine them separately and then conferred 
when we were through. 

Q Veil, new let’s see. Doctor. 

You come into the jail and you ask that Stephen Kelley be brought 



And what I was expected to do. And proceeded with the obtaining of the basic 
information regarding his past activities. 

Q You were there, then, under Court order, were you not? 


A Yes. 


Q And that was to determine whether he was then competent to stand 
trial and assist in his own defense? 


A I don’t know the exact wording of the Court order, but — 
Q Veil, does that approximate it, sir? 
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A It could be. Sometimes the Court's orders were phrased in (134) 
that manner. 

Q Did you tell him you were there to ascertain whether he was mentally 
competent to then stand trial for the alleged robbery? 

A No. 

Q, Why he is here today? 

A No, I never told the patient what my opinion was. 

Q No, I didn't ask you whether you told the patient your (135) 

opinion. I asked you whether you told Stephen Kelley you were there to «— 
that you were there to determine his then mental competency to stand trial? 

A No. 

Q Did you tell Stephen Kelley you were there to give him a mental 
examination? 

A That is right. 

Q Did you tell him that? 

A To determine his mental condition. 

•1 All right. When you told that to him, what did he say to you? 

A He argued that he didn't want to be examined; that his attorney had no 

right to have him examined; that he even spoke about his — a physician that he 

knew of, apparently, that he wanted to see who is a'well-kncrvn psychiatrist in 
the city. At least he knew him. Whether he had seen him or not before, I don't 
know. 

Q Is there anything illogical about a person not desiring a mental 
examination? 

A Not especially. I have seen a few who argued and objected to the 
examination not infrequently — I can only recall persons who were of unsound 
mind who objected, however. 

C* But there is nothing illogical about a person not desiring a mental 
examination, is there? 

A I don't know about all people. I have had very few objections, (136) 
either from persons who were of unsound mind or persons who were of sound 
mind, but this happened to be one, although he did cooperate later on for the 
examination. 

Q, I take it, even people of sound mind might refuse to be subjected 
to a mental examination, isn't that right? 

A Veil, I have never had one that did. 

C People of sound mindmight refuse to be subjected to a mental 
examination, isn't that right? 
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A Well, no, I don't believe I have bad one that is of sound (136) 
mind, end I have examined more people vho were of sound mind that I have vho 
were of unsound mind, incidentally. I don’t recall one that objected. 

Ci Did you ever run into the situation where a person refused a 
mental examination but who was of sound mind? 

j 

THE COURT: I don’t know how the witness could answer th»it question if he 

! 

didn’t examine them. 


MR. HANTMAN: Veil, the individual might have refused, but the doctor 
may yet have examined them. That is vhat I was getting at. 

THE WITNESS: Yes, I havs examined people vho have refused, but your 
question was, who have what? 

BY MR. HANTMAN; 

Q Kho were of sound mind, but yet refused to be examined. 

A No, I don't recall a case who was of sound who ever (13 r *) 

objected. If you say that I can recall off-hand, and of course, I have 
examined — I think I am safe in saying twenty or thirty thousand people in 
25 years at Gallinger — so I wouldn't be able to remember each individual 
who may have refused. I don't recall one of sound mind, however, who ever 

j 

refused. I recall a few vho were of unsound mind who refused. 

Q Well, let me ask you this. Is there anything illogical in an 
individual objecting to his lawyer sending a psychiatrist to examine him? 

A No, I wouldn't base an opinion on that. It was the subsequent 
times that I elicited, on which the opinion was based. One couldn't base an 
opinion of sound or of unsound mind merely an that objection. 

Q. Isn't it perfectly reasonable for an individual of sound mind to 
ask to see his own psychiatrist or physician? 

A Yes. In fact I — 

Q You didn't knew Kelley, and Kelley didn't know you, did you? 


A No, that is right. 

Q All right. Vhat was there about Stephen Kelley, that he said or 
did that caused you to think that he was of unsound mind? 

j 

A Oh, these symptoms, the major portion of which I have enumerated; 
namely, the ideas of reference that he told me about — about people watching 
him, staring at him on the street, in theaters, restaurants and on the street. 
And of people turning his own family against him in an effort to frame (138) 
him, which I interpreted as ideas of reference and delusions. 
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Then the whispering that he said he heard of a threatening (138) 
nature — threatening to hapB-him; and agitation and depression that was 
associated with this believing he, or saying that he believed he would 
be better off dead, associated >fitl\ these other symptoms with the major 
ones obtained on ex amin ation. 

Q Now, everything you have told us, and we have all listened patiently 
are subjective symptoms, aren’t they? They are things that this patient has 
told you, isn't that right? 

A Well, not all. The agitation, of course, is not necessarilly 
subjective. 

0 Veil, we will come to the agitation. Leaving the agitation out for 
the moment, everything that ; you learned, you learned from Stephen Kelley, 
didn't you? 

A Oh, yes, on which I based an opinion. 

Q Now, Stephen Kelley told you that people stared at him, isn't 
that right? 

A Yes. 

Q Do you know whether or not Stephen Kelley fully believed people 
were staring at him when he told you that? 

A Yes, I believe he believed it — yes. 

C' Veil, what is your basis for believing that he believed that? (139) 

A I don't think he would have told me. 

Q You don't think he would have told you that? 

A No, associated with the other synptoms that I have enumerated — 

of staring at him and watching him on the street; in theaters; in restaurants; 
in an effort, or that — in an effort to turn his family against him and to 
frame him. 

Then associated with the hallucination of hearing — that is, the 
hearing of false voices of a threatening nature. 

Q, You are just repeating now — 1 don't mean to cut you off, but 
you are repeating the symptoms that you have given us before. 

Let me put this question to you, sir. 

You say that Stephen Kelley told you he heard voices? 

A Yes. 

Q Do you know, as & matter of fact, that Stephen Kelley fully believed 
he was hearing voices when he told you that? 

A Yes, I believe he believed that. 



Q You. do? (139) 

Q Yes. All hallucinations are believed to be true until something 


happens. 

Q, And you based that on everything else Stephen Kelley told you? (140) 

A Oh, no. That was just one symptom. 

Q Did you ever hear of the term "bugging out"? 

A I heard it in this Court for the first time a fev years bach, yes.* 

0, Yes. Not/, do you want to give us vhat your understand to be the 
definition of "bugging out"? 

A No, I have never tried to formulate a definition. 

n Have you ever heard a definition of that term? 

A No. I doubt if it is in Webster. 

Q Well, I doubt that it is in Webster, Doctor. 

A 1 am sure it isn't in any of my medical dictionaries. 

Q Well, Doctor, have you ever heard of an individual who might feign 
mental illiness in order to avoid criminal prosecution? 

A Yes, I have seen them — not only heard of them, but I have seen 

them. 

Q Did it ever occur to you that Stephen Kelley, at the time you 

talked to him on July 5th and July 12th, might be feigning mental illiness? 

A It is possible, but I don't think so. 

Q But it is possible? 

i 

A Oh, a great many things are possible. 

Q Are there others down at the jail who are suffering from psychosis — 
psychotic symptoms of one type or another? 

A During ay years of examining of than, many that I didn't get (141) 
to, I am sure. 

Q, Do you know whether or not any of then .might have been down there 
during the time Stephen Kelley was there? 

A Oh, I was examining cases right along there in *52. 

Q, When Stephen Kelley told you heard these voices, from whom were 
they supposed to be? 

A He couldn't identify them. 

a Did you hear those voices. Doctor? 

A I beg your pardon? 

Q, Did you hear those voices. Doctor? 
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A No, of course not. I couldn’t hear them. They weren’t real, (141) 

they were false. No one could hear them except the sick person. 

Q Now, he told you, did he not, he would be between off dead? 

A Yes. 

0. And that he wanted to kill himself? 

A He didn : t scy he wanted to, but he said he thought of it. 

^ He thought of killing himself? 

A Yes, because of the annoyances that he believed he had suffered 
at this period of time. 

Q This was back in ’52, wasn’t it that he told you he thought he 
might kill himself? 

A Yes. (142) 

Q Well, other than what Stephen Kelley told you, do you have any 
other basis for your diagnosis, other than the symptoms expressed to you by 
the patient himself? 

A Yes, about 35 years of experience with a great many thousands of 
cases over the years, on my part. 

Q I take it as part of that 35 years of experience, would come this 
agitation you mentioned earlier, is that right? 

A I didn’t quite get you. 

THE COURT: I don’t understand your question, Mr. Hantman. 

MR. HANTMAN: Very well, Your Honor, I will try to reframe the question. 

BY MR. HANTMAN: 

Q As part of the objective symptoms. Doctor, is agitation one of the 
objective symptoms you saw that led you to the conclusion that Stephen Kelley 
was of unsound mind at that time? 

A Oh, just a part of it. 

Cl How was Stephen Kelley agitated? 

A Well, in this argumentative — at times refusal to answer questions, 
and to evade the question; and shewing the depressive attitude during the 
examination. 

Q You believe that a man \iho refuses to answer questions — (143) 

evades the questions — is necessarilly of unsound mind? 

A Not on that alone, no. Just a part of the total. 

Q Well, aside from what Stephen Kelley told you, and the 35 years of 
experience you tell us about, was there any other basis for your opinion that 
Stephen Kelley was then of unsound mind? 
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A Mo, I think that — that is all that would apply to his case, (143) 

Cl Were you in the middle of an answer? 

A No, I think that was all, 

Cl You didn’t cake any attempt, perchance, tq talk to any people down 
at the jail at the time, with regard to any outward manifestations of mental 
il lne ss that might "be exhibited by Stephen Kelley? 

A I don’t recall whether I did or not — I cay have. 

Cl Well, you have got your notes. Doctor — would your notes show that? 

A No, my notes won't chow that. I may have seen some members of the 

family, too, but the notes don’t show that. I have seen members of the family, 
but didn't record it. In most cases, I did record it, but sometimes the 
opportunity did present itself. 

Cl Did you see members of Stephen Xelley’s family? 

A I have no record of it. I may have, but I have no record of it. (144) 

Cl Did you check any other sources with respect to the prior mental 
history of this defendant to see whether or not he had any background or 
history of mental illness? 

A No, other than records such as Service records, or VA records would 
not be available to me. They would have been available only to attorney on 
the case at that time. 

Q Tell us, what areas, specifically, did you cover in your examination 
of Stephen Kelley? 

A All that were necessary, including the basic information. 

Cl Well, did you, for example, go into his general appearance and 
attitude? 

A Yes. 

Cl Anything unusual about Stephen Kelley's general appearance and 
attitude? 

A Yes. 

Cl When you saw him on July 5th and 12th of 1952? 

A Yes. 

j 

0 What was unusual about that. Doctor? 

j 

A That he showed this shut-in, depressed condition, with difficulty 
in thinking and not responsive — evasive attitude; part of his general 
reaction, plus the subjective symptoms. 

Q You say he shoved this shut-in, depressed attitude. Vhat was there 

that came to your eye that led you to believe he had a shut-in, de- (145) 
pressed attitude? 


A Til© lack of attention; lack of response, and vhat was ob- (145) 


viously a depressed, introverted — 

£ Isn’t it true. Doctor, Stephen Kelley told you he didn : t ’..•ant to 
be examined by you? 

A In the beginning, yes. 

G Yes, and might not that account for his disposal not to answer 
your questions or be evasive? 

A He didn’t say he expressly that he didn’t want to be examined by me. 
He said his attorney didn’t have any right to ask for an examination. 

Q Did you examine Stephen Kelley, for example, in the field of 
orientation? 

A Not specifically, but he was not exactly orientated with reference 
to time, especially. 

Q He knew where he was, didn’t he? He knew he was in .lail? 

A Yes, I think so, yes. 

£ And he knew there were charges pending against him at that time, 
didn't he? 

A I — he probably did, but I didn't go into that in detail. 

(1 Veil, now did you examine him with respect to his intellectual 

reaction? 

A Vith reference to an I.Q.? 

£ Yes. (146) 

A Veil, in a general way, yes. But to have done so in detail would 
have not be possible. But it was not necessary insofar as general intelligence 
was concerned. 

Q Did you examine Stephen Kelley with respect to his memory for past 
and present? 

A Yes, with reference to the dates — highlights of his past history. 

£ Vhat did you ask him specifically, and what reply if any, did he 

make to you, sir? 

A Well, I asked him hoi/ old he was; when he was born; and what his 
schools had been; when he was in the Service; and whether he was married. 

£ Now, was Stephen Kelley able to give you the answers to those 
questions, sir? 

A He gave me some dates; and gave me answers, yes. 

£ And were you able 'to verify the accuracy of the information given 

to you by Stephen Kelley? 
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A No, I wasn't, 
Q I see. 


(146) 


A — able to verify it, that I have any record of, but the dates may 
not have been accurate. 

0 Would the dates be on your notes, sir? 

A Yes, they would. 

Q You say you have your notes with you? 

A Yes, I have. (147) 

Q, May I see them, please? 

THE WITNESS: I object to turning the records over to the prosecutor, 

Ycur Honor. 

THE COURT: I don't knot-; that a witness is competent. Doctor, to enter 

i 

objections. 

Mr. Harris? 

MR. HARRIS: I will object. Your Honor. 

THE COURT: State the grounds for your object5.on. 

MR. HARRIS: Well, this witness examined this man on a relationship of 
doctor and patient, and I believe that under those circumstances, his notes 
would be privileged. 

TEE COURT: Don't you waive the privilege when you put the witness on the 
stand? The privilege is a matter that is either yes or no. I don't think you 
can waive it on a half-way basis. 

Isn't that the law? 

MR. HARRIS: Well, not according to the Court of Appeals in the Taylor 
case. Your Honor. 

THE COURT: What do you mean? 

MR. HARRIS: Does Your Honor desire me to come to the Bench? 

THE COURT: You may. 

(At the Bench) 

MR. HARRIS: We don't know what these notes contain. Your Honor, and (143) 
as I understand the holdings in the Taylor case, a prosecutor may not ask a 
doctor who has examined the man as to statements made by the man relative to 
the crime• 

THE COURT: All right, when you put the witness on the stand, then you 
waive the privilege, don't you? 

MR. HARRIS: Well, in the Xelley case, there was a defense witness, I 
believe, — wasn't Dr. Epstein — 


! 
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TrC COURT: I don't think that you have fouid the basis for this (148) 
objection. 

There is no indication, Mr. Hantman, that the witness has consulted his 
notes. Ke has not used then since he has been on the witness stand, so I 
didn't thinlc that you are entitled to see the notes, on that basi3. 

I will sustain the objection on the ground enumerated by tho Court. 

MR. HANTMAN: Don't you fool, Your Honor, that if there is any variance 
between this witness ' testimony and the recordations made on the notes of this 
doctor, that the Government ought to have an opportunity to examine the notes 
and see whether —• 

TEE COURT: The witness hasn : t examined the notes before testifying; he 
basn : t examined them in the Court's presence. 

There is nothing to indicate that he has refreshed his recollection 
from the vise of these notes. 

Ash your next question. (149) 

MR. HANTMAN: Very well. Your Honor. 

(End of Bench conference.) 

BY MR. HANTMAN: 

Q, What else did you ash Stephen Kelley with respect to his memory, 
doctor, that you recall? 

A Well, when he was in the Service; when he was discharged. 

Q What did Stephen Kelley tell you, specifically, as to when, he '.rent 
into the Service? 

A He told me he entered the Service, I believe in 1945 and was cut in 
1947. That — I think he said he was discharged at one of the camps in 
Virginia. 

Did you make any attempt to check the accuracy of that statement, 

sir? 

A No, these records wouldn't be available to me; at that time, at 
any rate. 

(I Now, did you make any effort, in the course of your exam in ation of 
Stephen Kelley, to examine him in the field of general knowledge. 

A No, not in detail. He had had a — finished 10th grade, which is 
fair average, he said. I think he was a little late, though; 19 or 20 when he 
finished the 10th grade. 

And thereafter, I recall that he hadn't gone to school any more, 

but had worked thereafter — even worked before he left school, at (150) 

various jobs. 



Q Well, did you ask tills defendant anything about current (150) 

events — the day and the time, sir? Who the President was; what World War II 
was about; or any question of that character? 

A No. 

^ You didn’t ask him anything like that? 

A No. He was well enough up on general knowledge that I felt those 
detailed tests weren’t especially necessary. 

Well, when you made your mental examination of Stephen Kelley on 
the 5th and 12th of July, 1952, did you test his calculation ability? 

A No, sir. 

> Could he add — could he subtract — could he divide or multiply? 

A Yes, he could do simple types of calculation, though I didn’t test 
him on them. Simple things he could do. 

Q Well, how do you knew he could do "Chose, Doctor? 

A Well, because of his general knowledge, and the average schooling 
that he had had. 

C* I see. But you didn’t specifically make any tests of his calculations? 

A No, I did not, and for the reason that I have given. 

Q Did you examine him with respect to certain ethical questions? 

A No, I purposely left that out. (151) 

Q I understood you to say you did not give this defendant any intel¬ 
ligence tests of any kind on either of the two days that you examined him? 

A Oh, no, I didn’t say that I didn’t, but I didn’t put them in forms 
that they are in the detail examination. One learns to eliminate in the 
examinations the details that are "unnecessary in an examination — a 
psychiatric examination. Just as you do in a general surgical or general medical 

i 

examination. 

Ci Do I infer that your answer is that you did give Stephen Kelley 
some form of intelligence tests? 

A In a general way, but not specifically. 

Q What constituted the intelligence ISastS that you gave him? 

A Well, first of all his Schooling.a~general '•passage 
of what he could do; whAt:herhadVaone$.«hl<A*ia a fair average. 

0 You didn’t in any sense give this defendant anything known as a 
projection test, for example, the Stanford Benet test or the Veeksford- 
Bellevue test? 
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A No, those are detailed psychological tests that wouldn’t (151) 

indicate anything in a case of this sort at the time that I examined him. 

Q Now, Doctor, tell us this, if you can, sir. 

When you talked to Stephen Kelley, when he told you every- (152) 
thing that he said was wrong with him, did you set any safeguards to prevent 
prevent possible malingering on the part of Stephen Kelley? 

A Well, based on the symptoms and the consistency of the symptoms, 
during the periods that I examined him, and the genuine nature of the symptoms 
and the no indication of malingering in anything that I obtained — 

Q, Well, you say — 

THE COURT; Let the witness finish his answer, Mr. Hantman. 

MR. HANTMAN; I am sorry. Your Honor. 

BY MR. HANTMAN: 

G Go ahead. 

A There was no indication of malingering in anything that I saw or 
anything he said to me, at any time during the examinations. And the symptoms 
were of the nature of the mental disorder that I believed was present. 

Q, Are you through? 

A Well, except to emphasize that those symptoms conform to the type 

of mental disorder that I thought was present; namely. Dementia Praecox. 

G Now, you say you saw no evidence of malingering. 

The question I put to you, sir, was what safeguards did you set up 
to prevent possible malingering on the part of Stephen Kelley? 

A You don't set up safeguards except to determine whether the (153) 

person is or isn't. And by one's, you might say, awareness of the pos¬ 
sibility of malingering, which is always the case in a person charged 
with crime—there were no symptoms that indicated there was any malingering 
in the case. That doesn’t mean that I wasn’t aware that there might not be 
malingering, because in every case examined, who is charged with a crime, 
that is in the foreground. 

Q Do I understand you to say. Doctor, that there are no techniques 

in the field of psychiatry to set up so as to prevent possible malingering 

on the part of a patient? 

MR. HARRIS: Your Honor— 

THE WITNESS: Not any set or fixed, 

MR. HARRIS; Doctor— 

THE WITNESS: I am sorry. 
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THE COURT: Mr. Harris? (153, 

MR. HARRIS: I think that the witness has answered that question 
in sane form. I object to it—I object to the form of the question. 

THE COURT: TT ill you read the pending question, Mr. Reporter? 

(The reporter read the pending question.. 

THE COURT: I will overrule the objection. 

Answer the question. Doctor. 

THE ‘'•TTNESS: Insofar as formal techniques, I know of none. (154) 
The practice and experience of the examiner is the only guide and only 
guard that I know of to determine the presonce of malingering, aside from 
the symptoms usually set forth by the one who is a malingerer, or one who 
is feigning mental disorder. 

BY MR. HANTMAN: 

Q Have you ever heard of submitting an individual to different 
diagnostic tests on different age levels so as to show up any possible 

i 

malingering on the part of an individual? 

A They wouldn’t show up anything. 

Q v ouldn*t show up anything? 

A No, they wouldn’t show up anything insofar as determination as 
to whether one was malingering or not, except that one might feign the 
inability, for example, to answer questions that you would know he would 
be able to answer, providing mental disorder was not present. That might 
be one. But there are no standard or set procedures or techniques. 

Q But you could have submitted this individual, Stephen Kelley, 
in particular, to diagnostic tests on differene age levels to see whether 
or not he is possibly giving you the wrong answers intentionally to some 
questions, and not others, could you not? 

} 

A ’ell, that could have been the case without any tests or age 
levels, and the age levels wouldn't have determined anything. 

Q But you could have—I am sorry. (155; 

A —anyting much. 

Q But you could have done that in this case, could you not? 

A I could have, if I had felt that it was necessary, but I didn't 
feel it was necessary. But the difference of different age levels wouldn't 
have indicated the presence or absence of malingering. 

The presence or absence of malingering is established by a 
different means as far as I am concerned, and as far as my experience is 


concerned 




Q Veil, let me ask you this, doctor. (155, 

Did you make any physical examination of Stephen Ke].ley to dot ermine 
whether or not things he told you might have been due to organic disfunction, 
rather than mental illness? 

A Enoughi- that I felt there was no special organic disease present, 

but not a detailed. 

Q, You didn't make a detailed? 

A Not ? detailed physical, nou 

Q. what did you do—check his heart and lungs? 

A I don’t know that I did that. But I vent over the nervous system 
and found it negative. And the nervous system— without a history, for example, 
of heart trouble or other serious organic diseases—is the most important ex¬ 
amination with reference as to whether there is an organic nervous disease 
present. (156; 

Q Did you test his reflexes, doctor? 

A Yes. 

Q And you found his reflexes in good order, did you? 

A Normal or slightly increased, but that doesn’t mean anything in 
some one who is sick. 

Q Let me ask you, doctor, do you agree that the difference between 
a person of sound mind and one of unsound mind is only a question of degree? 

A That could be a generalization, but the degree is quite notable, 
however. 

Q. You say the degree is quite notable? 

A Yes, that is right. 

Q Then I take it you don't feel that there is a fine line between a 
person who may be mentally normal, and one who may be mentally abnormal? 

A Veil, some people, theoretically, that could be true, but based on 
the personality that leads to certain mental disorders. But when you find the 
personality without symptoms of mental disorder, then there is no mental dis¬ 
order. If you find the personality with symptoms of mental disorder, then you 
have to conclude that there is a mental disorder, and there may not be a great 
—there may be only a fine or thin line distinction between the personality— 
not between the person who has no mental disorder and the person who (157) 
has mental disorder, but only in the personality. I am afraid that is much 
overdone by same persons who talk in psychiatric terms sometimes. 


Q Do you feel, in the light of your examinations of the defend- (157) 
ant, Stephen Kelley, that such a fine line between mental capacity and mental 
incapacity existed in his case? 

i 

A Oh, no, I donft think so. 

Q You think he is so far in the realm of the abnormal as to be 

definitely of unsound mind—is that your opinion? 

A That was my opinion, yes. 

Q, Do you recall testifying in an earlier proceeding that it was your 
view that Stephen Kelley— 

MR. HARRIS: Your Honor, I will object to the form of the question. 

! 

Now, if it is the purpose of the prosecutor to refer to some other 
previous proceeding, wherein he now seeks to impeach the doctor's testimony 
here, there is a proper procedure for accomplishing that, and I submit to Your 
Honor that the method now being used is not proper. 

MR. HANTMAN; I think counsel is right. Your Honor. 

I will reframe the question so as to bring it in the line of established pro¬ 
cedure. 

BY MR. HANTMAN: 

Q Doctor Gilbert, as I understood your direct testimony, you said you 

felt that Stephen Kelley was of unsound mind for acme months* Going on (158) 

several months, to about a year. Fas that your testimony? 

A A year or so, I think. 

Q Do you recall in an earlier proceeding, testifying In response to a 
similar question that you thought that Stephen Kelley was of unsound mind for 
perhaps a year or a few years? 

A I don't remember that I did. 

Q You don't remember saying that? 

A No, sir. Possibly I did, but I don't remember* 

Q I will ask you, doctor, whether or not, in a prior proceeding on 
October 13, 1952, you weren't asked these questions by Mr* Troxell,; and whether 
or not you didn't give this answer, sir? 

j 

THE COURT: fctat page of the transcript? 

MR. HANTMAN: I am reading. Your Honor, from page 88 of the trans¬ 
cript, 

THE COURT: Very well. 

BY MR. HANTMAN: 

Q Reading from the transcript— 





(158) 



• : Q Doctor, did you ascertain how long Stephen Kelley had been 
insane at the time of your examination in July? 

-A v ell, I didn't determine the exact beginning of it, but to my 
mind, in my opinion, it had been going on for a considerable period of (159) 
time; perhaps a year or a few years. 1 ' 

Now, do you remember inairing that statement, doctor? 

ha. HARRIS: Your Honor, I don't believe that this question can 
impeach this doctor in any way. He said several months to a year or so—-so I 
think— 

THE COURT: I thinlr in view of the wide latitude allowed by our 
Court of appeals opinions in cross-examination to test the credibility of the 
witness, the question is a proper one. 

Read the question to the witness, Mr. Reporter. The objection 

is overruled. (The reporter read the question.) 

THE WITNESS: As I recall it was incorporated in the question, a 
year or two or a few years? 

THE COURT: That is correct. 

THE WITNESS: No, I don't remember specifically testifying, but the 
records indicate that I did, but that specially doesn't vary from what I 
testified a year or so, or perhaps a few years. 

BY MR. HANTMAN: 

Q ' ell, doctor, the thing I am disturbed about, and would like to 
ask you—you put the extent or the time of the mental illness of Stephen 
Kelley now, considering both proceedings, to from about several months to 
several years. 

Now, can you pin it down for us, doctor, as to— 

MR. HARRIS: I object to that. Your Honor, as not being factual. (160) 
There is nothing about several years in this transcript or in the doctor's 
testimony. 

THE COURT: Your objection to the form of the proposed question or 
its phraseology is sustained. 

Rephrase your question, Mr. Hantman. 

BY MR. HANTMAN: 

Q Well, doctor, you testified here today that it is your opinion that 
the mental illness of this defendant had been going on for a few months. 

As I understand your testimony on a prior occasion, you said it 
extended to a few years. 
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Nov, can you fix for us more definitely the length of time 


(160) 


which Stephen Kelley’s purported mental illness was supposed to have •$» 
isted? 

A No, I have already stated that I can’t pin-point tb* beginning of 
the illness, hut on the other hand, my testimony this morning with regard to 
the length of time was from a few to several months, or a year or so. 

And I have not testified anywhere -that it was for several years. 

Q, You said a few years, doctor. 

A I think I said a year or so. I don’t recall. 

Q Fell, the record will speak for itself. F© have already had the 

question and answer by you. 

A Yes, well I— (161) 

i 

THE COURT: Just ask your next question, Mr. Hantman. 


BY MR. HANTMAN: 

Q Now, doctor, could the mental illness that you observed in this 
defendant on July 5th and July 12th, 1952, have gone back for let's say, about 
30 days? 


A I don’t think so. That would have had to be developing while in 
jail, if I am not mistaken. I don’t know. 

Q Don’t you feel that mental illness sometimes occurrs while a person 
is in jail? 

A That is true. 

Q You have heard of those cases, haven’t you? 

A Oh, I have seen them. 

THE COURT: I think this is getting beyond proper cross-examination 

now. 

BY MR. HANTMAN: 

Q Is it your view, doctor, that the mental illness of this defendant 
would have to have continued for a period longer than one month? 

A Oh, it was my definite opinion that it had been in existance for 
from a few to several months, or a year or so.. 

Q v ell, what do you consider a few months, doctor? 

A Oh, two or three—a few to several—seven or eight months or (162) 
a year. The history and examinatins indicated that. 

Q Now, can you tell this Court and Jury, what you use as a standard to 
determine as of what date a particular person becomes of unsound mind? 

A Oh, you can't. You can't pin-point the onset. You can generalize it 
into many years, a few years, or one that develops, ve will say, under the 



situation of incarceration, to the period following incarceration- (162) 

Q So that if I were to give you a calendar and ask you pin-point 
the date on which, in your opinion, Stephen Kelley, became of vjnsgund mind, 
you couldn't do that, could you? 

A I don't think anybody could do it. 

Q, Yes. And you wouldn't want to state under oath, doctor, that 
Stephen Kelley was of unsound mind on April 25, 1952, would you? 

A It is my opinion that he was. 

Q Yes. It is your opinion that he was? 

A Yes, sir. 

Q Hhat did you use to arrive at that standard? Arrive at the fact 
that, in your opinion, he was of unsound mind on that date? 

A The duration of his symptoms; the nature of the symptoms. 

Q Hell, you have just told us a moment ago that in your view, (163) 

this mental illness continued for a few months, which you said was two or 
three, or seven or eight. 

Now, talcing it, let's say, three months back—would put it around 
May 1st or May 5th, to be exact. 

A That is right. 

THE COURT: Vhat is your question? 

BY MR. HANTMAN: 

Q Ity question, doctor, is— 

MR. HANTMAN: My question. Your Honor, is whether the doctor believes 
Stephen Kelley was of unsound mind earlier than May 5th, 1952. 

THE COURT: The witness has testified affirmatively that he thinks 
he was of unsound mind on April 25, Mr. Hantman. 

MR. HANTMAN: Vhat I want to get from this witness. Your Honor— 

THE COURT: Just address your question to the witness, Mr. Hantman. 

BY MR. HANTMAN: 

Q What did you use, doctor, to determine that this defendant, 

Stephen Kelley, was of unsound mind on April 25? 

A The symptoms. 

Q, The symptoms? 

A Yes, sir. 

Q You mean the symptoms he told you? (164) 

THE COURT: This is repetitious. You have gone over the symptoms, and 
the basis for the diagnosis, Mr. Hantman. 
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MR. HANTMAN: Very well. Your Honor. (164) 

BY MR. HANTMAN: 

Q, When you say Dementia Praecox, doctor, is that synonymous ^$th 
Schizophrenia? 

A Yes, they are synonymous and interchangeable. 

Q, And what sort of symptoms does such a person exibit? 

A Fell, very similar to what I have covered in Kelley's case; namely, 
introversion, and agitation of greater or lesser degree; difficulty in 
responses; difficulty in orienting themselves with reference to time, place, 

and person. Some of them are not—depending on the type of Dementia Praecox, 

* 

some are aware of the time, person, place relationship* Others are not. But 
very frequently, the presence of hallucinations of hearing of false voices, 
delusions of one sort or another; most frequently of being watched and fol¬ 
lowed and spied on, and with some inferences and misinterpretation of threats 
and harm coming to them, depending on the stage of the illness. 

Q, v ell, let me ask you this, doctor. 

Does Stephen Kelley exhibit any particular type of Schizophrenia? 

A It was my feeling then that the predominating symptoms were (165) 
of the paranoid type, although, probably— 

Q And would you say, from your observation, that Stephen Kelley was 
a typical case of Schizophrenia paranoid type? 

A No, not typical, but I was going to add to the other, my other 
answer, that it probably would have been best classified at that time as 
mixed type, with the paranoid symptoms predominating. 

MR. HANTMAN: I have no further questions of the doctor. Your 

Honor. 

THE COURT: Any further questions, Mr. Harris? 

MR. HARRIS: Would Your Honor indulge me one moment, please? 

THE COURT: Yes, Mr. Harris. 

REDIRECT EXAMINATION 

BY MR. HARRIS: 

I 

Q Doctor, the prosecutor has asked you about methods or preventing a 
malingerer. 

Doctor, is it possible for you to detect malingering when exhibited 

to you by a possible patient or subject? 

A I think so, in the few types that I have encountered it. It is not 
a common type of expression. It is very rare. 
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Q You would, of course, recognize a malingerer if you were con- (165) 
fronted with one after a period of examination? 

A Oh, I think I would, and I would try very hard, and have ob- (166) 
served a fair number in my many years of examination in these cases; even 
one or tiro civilian cases. 

Q Nov, the tests that were referred to you by counsel here. The 
Stanford Benet, and the projection tests, are those not psychological rather 
than psychiatric tests? 

A Essentially, that is correct. 

Q, And in your work, you are not concerned with psychological tests, 
are you, doctor? 

A Veil, only where they are definitely indicated. 

Q, I see. 

A They are helpful, and some consider them quite necessary in 
establishing the mental level. 

Q Now, back in the 40*s—‘44 or thereabouts, this patient was treated 
for, or diagnosed as having an anxiety neurosis. 

Vould that condition progress to a full psychosis? 

A 1 think it is. I think I have seen it progress from—or many cases 
progress from untreated anxiety neurosis to severe psychosis. 

MR. HARRIS; I have no further questions. 

THE COURT: Anything further? 

MR. KANTMAN: Nothing further. 

THE COURT: You may step down. 

Do you want to excuse this witness? 

MR. HANTMAN: I have no objection. Your Honor. 

THE COURT; The witness may be excused (IS?) 

(Thereupon the witness retired from the witness stand.) 

THE COURT; Call your next witness. 

MR. HARRIS: Dr. Perretti. 

I’hat time will we recess? 

THE COURT: I always recess at 12:30, Mr. Harris. 

Thereupon 

AMINO PERRETTI 

was called as a witness for and on behalf of the defendant, and being then 
and there duly sworn by the Deputy Clerk, assumed the witness stand and testi¬ 
fied as follows: 


a 
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DIRECT EXAMINATION 


(167) 


BY MR. HARRIS: 

Q Fill you state your full name and occupation, doctor? 

A My full name is Amino Perretti. I am a physician and psychiatrist. 

Q And how long have you been engaged in that field of endeavor? 

A About 30 years. 

Q And where were you trained, sir? 

A In New York City. 

THE COURT: I don't think it is necessary to go into his training. 

I will permit you to ask the witness some general questions, about the (168) 
number of years he has practiced in the District of Columbia, and the nature 
of his practice. 

The Court recognizes the witness* professional qualifications. 

I would like the jury to have a little of his background so that 
they may evaluate his testimony upon that basis. 

BY MR. HARRIS: 

Q Doctor, what positions have you held in the field of psychiatry 
in the District of Columbia and elsewhere? 

A I have been employed as a psychiatrist for the District of Columbia 
at the D.C. General Hospital, psychiatric department, since July 21, 1936. 

G Now, previous to that time, were you employed as a psychiatrist 
anywhere else? 

A Oh, yes, in New York City. 

Q And where was that? 


A Brooklyn State Hospital; Central Neurological Hospital; Creegmore 
State Hospital; so on. 

Q And all told, doctor, how many years of experience have you had as 
a psychiatrist? 

A 24 years. 

G I see. I think the Court lias already ruled on the competency of 


the witness. 

THE COURT: Go ahead. 


(169> 


BY MR. HARRIS: 

Q In July of 1952, were you appointed by this Court to examine this 
defendant, Stephen Kelley, with respect to his mental competency? 

A Fell, from purusing the transcript that I have here, it is apparent 
that I examined one, Stephen Kelley, for his mental condition in July, 1952. 
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C> And the Stephen Kelley—that is this Stephen Kelley here, is (169) 



it not sir? 

A I don’t recognize him. I don’t recall him, because I have had so 

many. 

Q Sir? 

A I don’t remember him, except from the record. 

Cl I see. ’-'ell, now, have you gone over the record to refresh your 
memory, sir? 

A Yes. 

Q Now, did you examine Stephen Kelley in July of 1952? 

A Yes, I examined him on July 12, 1952. 

Q And what—was that pursuant to a Court order, sir? 

A Yes. 

Q ’here was Stephen Kelley at the time that you examined him? 

A In the D.C. jail. 

Q, New, what were—did you make any findings with respect to his 
sanity or insanity? (170) 

A Yes. I have the transcript here of the findings. 

Q Well, you may look at that, doctor, for the purpose of refreshing 
your memory. Then you will have to attempt to testify independently of it. 

A Well, apparently from the transcript, I found him of unsound 
mind; mental disorder characterized by delusions, hallucinations, ideas 
of persecution. He had a psychosis. 

Q, And did you so report your findings to the Court? 

A Yes, I so reported it to the Court. 

Cl Now, what was the type of insanity that you found to be present 
in Stephen Kelley? 

A Dementia Praecox. 

Q Of what type, sir? 

A Well, from the symptoms, paranoid type. 

(1 And did you make a determination, or form an opinion as to how 
long that condition had existed as of the date of your examination? 

A w ell, again I have to refer to the transcript of the testimony. 

And in that transcript, there was written a statement to the effect that 
I believed he had be of unsound mind for sometime. 

0 Not/, when you say for sometime, would that be a period of (171) 
several months or a year or more, or what? 
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A I haven’t—it is not recited in the transcript. (171 

Q Did you find out from Stephen Kelley whether or not he had been 
hospitalized by the Army? 

A I don't recall Mr. Harris. 

Q Fell, you said that Stephen Kelley suffered from delusions. Do 
you recall, doctor, what the delusions were? 

A No, not the exact delusions themselves, except in referring again 

! 

to the transcript. I said that Mr. Stephen Kelley suffered from a mental 
disorder, a psychosis; namely. Dementia Praecox, paranoid type, character¬ 
ized by the mental symptoms of extreme introversion; negativism; the 
presence of paranoid ideas; delusions of reference; ideas of persecution; 
hallucinations. 

Q Now, would you look at your copy of the transcript and determine— 

I am sorry. 

THE COURT: Finish your question. 

BY MR. HARRIS: 

Q And determine bow long the Dementia Praecox, paranoid type, had 

i 

been going on in the mind or person of Stephen Kelley? 

A I just don't know how long it has been going on. The psychosis 
extended for a considerable period of time. For some time. I just don’t 
know how long. 

THE COURT: I think we will recess at this time. Ladies and (172) 

Gentlemen. 

As you knew, you should not discuss the facts in the case with 
anyone during the Court's recess. 

(Thereupon at 12:30 o'clock p.m. recess was had until 1:45 o'clock 
p.m. this date.) 

AFTERNOON SESSION (173) 

(Pursuant to recess theretofore taken, the consideration of the 

j 

above-entitled matter was resumed at 1:45 o'clock p.m. when the following 
occurred:) 

MR. HARRIS: Your Honor, may ve approach the Bench? 

THE COURT: You may. 

(At the Bench) 

MR. HARRIS: Your Honor, I have some thoughts now on that proposi¬ 
tion. 
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THE COURT: Veil, I think we will finish with Doctor Peretti (173) 


first, and then I will let you argue that point. 

We have kept him here all day, and he is a very busy man, and I 
would like to get rid of his testimony and then you can argue that. 

(End of Bench conference•) 

Thereupon 

AMINO PERRETTI 

the witness on the stand at the time of the taking of the recess, resumed 
the witness stand and testified further as follows: 

DIRECT EXAMINATION (Resumed) 

BY MR. HARRIS: 

Q Doctor Perretti, when you found Stephen Kelley to he of unsound 
mind, that was in July of 1952, was it not? 

A That is correct. 

a ’ r as it your opinion that this defendant could or could not dis¬ 
tinguish between right and wrong at that time? (174) 

A That is right. 

Q, What is right? 

A That lie could not distinguish between right and wrong. 

Q And hoi-; long had this condition been going on. Doctor? 

A I thought he had been psychotic for some time. 

Q, Would you say a period of several months or several weeks? 

A I don’t know. Even consulting the records here, I couldn't estimate 

it. It had been going on for some time. 

Cl Well, what would be the earliest, would you say. Doctor? 

A I just don’t know, Mr. Harris. If you want me to consult the record. 

THE COURT: Keep your voice up. Doctor. 

THE WITNESS: In consulting the record, I said for a long time that 
he had been psychotic for some time. 

BY MR. HARRIS: 

0 I see. 

MR. HARRIS: You may inquire. 

CROSS-EXAMINATION (175) 

BY MR. HANTMAN: 

Q Doctor Peretti, you examined Stephen Kelley on one day, isn’t that 
right? 

A That is right. 
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Q July 12, 1952? 
A Yes. 


(175) 


Q Did you know at the time that that was two and a half months 
after this alleged offense? 

A I believe I did know it at that time. 

Q Now, where did you conduct your examination? 

A At the jail. 

Q And how long a period of time did you spend with Stephen Kelley? 

i 

A I doa ! t know. I don't recollect. 

0 Did you make any notes of that at the time? 

A No, I don't usually compute the length of time. 

Q Fell, now, you don't have any recollection at all? 

A No. 

Q. As to hew long a time you spent with Stephen Kelley? Do you re¬ 
call, Doctor, what you said to Stephen Kelley, and what he said to you? 

A No, I don't, except from refreshing my recollection from the 
transcript; my conclusion was reached. 

Q Can you tell us on what you based that conclusion? 

A Again upon the presence of mental symptoms. (176) 

Q vr hat mental symptoms did you see in Stephen Kelley when you ex¬ 
amined him? 

A Fell, I will be reiterating on direct examination. They were 
delusions, hallucinations—I gave them to you before. 

Q Can't you testify without referring to that transcript, sir? 

A Fell, 1 elicited delusions and hallucinations. 

Q Fhat delusions and hallucinations did you elicit from Stephen 
Kelley? 

A X haven't got them recorded. 

Q And you don't know what he told you at that time? 

A All I know is my conclusion was reached on the basis of delusions, 

hallucinations, and other symptoms. 

Q '•'oil, I take it that Stephen Kelley told you he had hallucinations, 
is that correct? 

A The examination consisted of an interview with the patient. 

Q Now, do you recall anything about what the hallucinations were 
supposed to be about or what the delusions were about? 

A No. 
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Do you know—were you able to determine whether Stephen 
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Kelley, in truth, believes he was having hallucinations or delusions? 

A I thought he was suffering from a genuine mental disorder* (177) 

Q vr hat did you base that on? 

A Upon the consistency of the symptoms that I elicited in that ex¬ 
amination, and my experience, in examining cases. 

Cl Upon the consistency of the symptoms, you say? 

A Yes, that is right. 

0, You mean the fact that he kept repeating over and over to you the 
same thing? 

A If he had been malinging, he would have been inconsistent. 

Q Hhat kind of an examination did you conduct of Stephen Kelley? 

A A—the routine mental examination that a psychiatrist conducts; 

examining the patient from the view point of noting the attitude and be¬ 
haviour; the emotional reactions; the mental content; ha/ he talked, and so 
on. 

Q "hat did you find with respect to the emotional reactions of 
Stephen Kelley when you examined him? 

A I haven*t got that recorded, but I have enough symptoms indicated 
in the transcript to indicate a psychosis. 

Q You are not indicating symptoms. Doctor. You are telling us that 
he had delusions and hallucinations.. 

A Those are very good symptoms. Delusions and hallucinations are the 
conspicuous symptoms of any psychosis. 

Q, Hbat was there about Stephen Kelley that convinced you that Stephen 
Kelley actually had these hallucinations and delusions that he spoke of? 

A Hell, all that the psychiatrist has to base his conclusions on is 
the examination of the patient and what he ilicits from the patient. From 
this patient, I elicited the delusions and hallucinations. 

Q Did you base your opinion as to the mental capacity of Stephen 
Kelley on anything but what Stephen Kelley told you himself? 

A It was based upon the examination which consists of questioning 
the patient, and on questioning the patient, I elicited the delusions and 
hallucinations. 

Q Now, did you make any attempt to corroborate what Stephen Kelley 
told you by talking to any prison personnel? 

A No* 
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You didn't do that? 


( 178 ) 


A No. 

Q Now, did you make any effort to test Stephen Kelley's memory? 

A I must have, because part of the examination consists of questions 
directed along that line. But the symptoms that I elicited were what I just 
recited in the Court today. 

Q w ell, can you tell us what you did in order to test Stephen 
Kelley's memory? 

A Fell, usually, in an examination¬ 
al Not—excuse me—not usually. Doctor. What did you do when you (179) 

sought to test the mental capacity of Stephen Kelley. 

A Fell, I examined him with reference to his age and where he was 

i 

bora and how long he had been in the District of Columbia; education, and 
general background, and so on, etc. And going into the background of a patient, 
one elicits—gets an idea as to the person's memory. 

Q Could Stephen Kelley, at that time, tell you where he was born; 
when he lived in the District of Columbia? 

A Yes. 

Q All the routine sort of questions? He was responsive? 

A Yes, as far as I know; as far as I recollect, he didn't have 

memory impairment, 

Q Did you have what, sir? 

A Memory impairment. 

Q Did you seek to test his field of general knowledge? 

A Hell, I must have in order to determine his mental condition. 

Q Did you perform any sort of tests on Stephen Kelley? 

A No, just the routine mental examination. 

Q, Hell, that just involves talking to the patient, and the patient 
talking to you, does it* not, sir? 

A The mental examination consists of an interview with the patient. 

Q And were there any psychological tests given? (180) 

A No, it wasn't necessary. They were not necessary. 

Q And did you take into consideration the possibility, in examining 
Stephen Kelley, that he might be malingering? 

A Oh, yes, I always do in examining all cases charged with an offense. 
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Q Well, what safeguards did you set up to prevent possible 
malingering by Stephen Kelley in any of the questions that you asked him, 
and in the answers that he might have given you? 

A Hell, of course, that is based on my experience in examining 
mental cases for many years, and also based on the consistency of the symp¬ 
toms elicited. 

Q, You mean by that the only thing that he actually said was, "I 
hear voices—I hear voices—I hear voices”? 

A They were consistent and genuine in my estimation. 

Q Did that indicate to you that he was not malingering—the fact 

that he repeated that? 

A He didn’t repeat that theme exactly the way you did. He didn’t 
say, ,! I hear voices—I hear voices—I hear voices." 

Q, Well, what did he say? 

A I don’t recall just exactly how I elicited the hallucinations, 
but they were there, but not in the manner that you recited to the Court. 

Q Hell, now, did you make any physical examination of Stephen (181) 
Kelley at that time? 

A I don’t recall, Mr. Hantman. 

Q Did the possibility come to your mind that the activities—verbal 
activities—of this defendant might result from some physical disorder, 
rather than mental disorder? 

A Well, sometimes we have what is known as an organic psychosis. 

A psychosis based upon organic brain disease but here in this particular 
case, I didn’t believe he was suffering from an organic mental disease. I 
believe he was suffering from a functional mental disease; namely. Dementia 
Praecox. 

Q, Is that the same as Schizophrenia? 

A Dementia Praecox and Schizophrenia are used interchangeably. 

Q, How were you able to establish that Stephen Kelley was of unsound 

mind for sometime? 

A Well, in this particular case, as far as I remember; of course, I 
haven't got any notes—I have just refreshed my recollection—usually from 
what the patient tells you, in regard to the duration of the symptoms. 


Q Have you ever heard of the term, "bugging out"? 
A Oh, yes. 
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Cl And you know what we mean by that? (181) 

A Oh, yes, by the term "bugging out"— which is a slang expression, 
used frequently, no uncommonly, I would say, by prisoners—is meant a (102) 
state of affairs wherein, a person attempts to simulate mental disorder in 
order to avoid punishment for the offense that he has conmitted. 

Q At the time you talked to Stephen Kelley, do you recall that he 
was aware of the fact that there 'fas a criminal offense pending against him? 

A Yes. 

Q And did it occur to you, then, that Stephen Kelley might be telling 
you the symptoms he heard in order to take advantage of the so-called proc¬ 
ess of "bugging out”? 

A Well, I told you that I had in consideration the matter of 
malingering, which is ’’bugging out". 

Q Did you feel, then, that Stephen Kelley might be homicidal or 
suicidal in nature? 

A Well, again refreshing my recollection and reassuming a contem¬ 
plation of the notes in the record, a person who is suffering from Dementia 
Praecox of the paranoid type is dangerous. 

Q To himself. Doctor, or to others in the community? 

A Oh, he would be dangerous, both to himself and to others. 

Q Now, did Stephen Kelley tell you that he wanted to kill himself? 

A I don't have that in my notes here. 

Q You don't recall that? 

A I don't recall that. (183) 

Q Could you tell us whether this period of time which, in your 
opinion, you believed Stephen Kelley to have been of unsound mind, would ex¬ 
tend beyond April 25—that is, earlier than April 25, 1952? 

( 

A Yes. 

Q Now, what do you base that on? 

A Well, again reviewing the case, refreshing my recollection, I said 
I estimated the length of time, which meant more than several months. 

Q And is that based on what Stephen Kelley told you about the dura¬ 
tion of his symptom? 

A Yes, all the psychiatrist has to base his opinion—in this particu¬ 
lar case it was based upon the examination of the patient. In some instances, 
the conclusion may be reached as to duration by history elicited from other 

people. 
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Q Veil, did you elicit any history of this patient from other (183) 


people? 

A No, I had just the patient to rely on. 

Q Now, at that time, you were under the guidance, tutelage, of Doctor 
Gilbert, were you not? 

A Under his tutelage? 

Q. Yes. 

A Vill you explain? 

THE COURT: I am afraid you have touched a difficult point (184) 
here, Mr. Hantman. You might want to rephrase your question, Mr. Hantman. 

MR. HANTMAN: Very well. Your Honor. 

BY MR. HANTMAN: 

0. Let me put it this way to you. Doctor. 

At that time, both you and Dr. Gilbert were working for D.C. 

General Hospital, or what was then Gallinger Hospital, is that correct? 

A Oh, yes, we were employed. Dr. Gilbert was Chief Psychiatrist at 
the D.C. General Hospital. And, of course I was promoted gradually, and at 
this particular time, I just don't remember my exact rank. I think I was 
Assistant Chief Psychiatrist. 

Q You were Assistant Chief Psychiatrist; and was Dr. Gilbert Chief 
Psychiatrist? 

A Chief Psychiatrist, right. 

Q So that you were Dr. Gilbert's subordinate at that time, were you 

not? 

A Subordinate? • 

Q, Yes. 

A Veil, in the sense of rank; Dr. Giblert was the Chief. 

Q Now, tell us. Doctor, on any case that you and Dr. Gilbert worked 
together, had you ever made a diagnosis different than what Dr. Gilbert 
turned in? 

MR. HARRIS: I object to that as being irrelevant. (185) 

THE COURT: I don't see the relevancy to the present case, Mr. 

Hantman. 

MR. HANTMAN: Well I will reframe the question. I will pursue it in 
another light. 
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BY MR. HANTMAN: 


(135) 


Q. Did you discuss the diagnosis you reached in this case with Doctor 
Gilbert at any time prior to the time that you made your diagnosis? 

A Again I will have to rely upon my recollection. Common practice 
between me and Doctor Gilbert was always to discuss these cases and, there¬ 
fore, we would talk about the case, what we found on examination, and com- 

j 

pare our findings and then determine if we had reached a similar conclusion. 

Q Not/, did you know when you went down to examine Stephan Kelley on 
July 12th that Doctor Gilbert had been there on July 5th? 

A Veil, again, Mr. Hantman, you make it tough for me because I don't 
recollect that far back, you knot;, to tell you that he was there first or I 
was there first. 

I will have to read his testimony. 

Q Fell, Doctor, tell us this, if you can, sir: You recall whether or 
not sometime between July 5th, 1952 and July 12th, you went to examine 
Stephen Kelley and you had an opportunity and did discuss with Doctor Gilbert 
the examination he had conducted? (136) 

A Fell, we must have discussed it at some time; the exact time un¬ 
known. I don't know. I just don't know. 

MR. HANTMAN: I think that is all. 

THE COURT: Anything further? 

MR. HARRIS: I have no further questions. 

THE COURT: You may step down. Doctor. 

THE FITNESS: Thank you. 

(Thereupon the witness retired from the witness stand.) 

THE COURT: Do you want to excuse this witness? 

MR. HANTMAN: I have no objection, your Honor. 

MR. HARRIS: I have no objection. 

THE COURT: The witness may be excused. 

Fe have a question of law in this case, ladies and gentlemen of 
the jury, which the Court has told counsel they might argue before the Court 
and out of your presence. 

I am going to ask you to step into the jury room a few minutes 
while the Court hears this argument and I caution you not to discuss the facts 
or the testimony in this case vdth anyone, not even your associates on the 
jury, while you are out of the courtroom. 
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(Thereupon the jury left the courtroom.) 

MU. HARRIS: Shall I proceed, your Honor? 

THE COURT: You may, Mr. Harris. 

MR. HARRIS: May I have the jacket in the case? (167) 

THE COURT: Certainly. 

MR, HARRIS: Your Honor, I merely wanted to be exact on the dates 
of this matter. The codefendant, that is the former codefendant, v ilkins, 
in this case on the date of October 13th, 1953, was found to be of unsound 
mind; on April 25th, 1952 by a jury finding. 

Previous to that time the defendant, vilkins, had been examined 
at the request of the United States Attorney and a finding of unsound mind 
returned and if I recall correctly, I believe the hearing was held before 
your Honor. 

THE COURT: I am like Doctor Peretti, I have no recollection of it, 
Mr. Harris. 

MR. HARRIS: well, the— 

THE COURT: I notice that the record shows that I presided at a 
hearing in July of 1952, but I have no .recollection of it. 

HR. HARRIS: Yes, your Honor. Well, nevertheless on July 18th, 1952, 
before your Honor there was a hearing held at which time it was judicially 
determined that Vilkins was, as of that time, of unsound mind. He was then 
subsequently transferred to the St. Elizabeths Hospital where he remained 
for a period of — I am not sure, but I believe—in excess of six months. 

Now, we are in this position. The statements allegedly made (188) 
by T T il!cins against this defendant which have been introduced were made on 
May 12th of 1952, which is a point between April 25th, 1952, and July 18th, 
1952. So it would appear that there is not only a presumption of insanity 
but inasmuch as in two separate proceedings the end points reached on the 
one hand, April 25th, 1952, and on the other hand, July 18th, 1952, both 
proceedings, one by the Court and the other by the jury, that this Court 
and the United States Attorney is bound by the findings certainly between 
those dates May 12th, 1952, coming in between those two dates. 

I don't believe that there is under these circumstances a duty on 

the part of the defendant to prove the incompetency of Vilkins as a witness 

but on the other hand, where a similar situation arises or where they have 

in the past, it is then a question for the Court and not the jury to deter- 
mine whether or not such a statement is in fact admissible because of the 
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incompetence of the person allegedly mailing such a statement, (183) 

Now, during the brief time I had during the luncheon recess I 
looked up a case called In re: Finks' Estate. It is a Pennsylvania case and 
it is found in 21 Atlantic 2d at page 853. The pertinent part is at page 
877. In that case it became — there was some litigation over an estate as 

j 

the title of the case will indicate. 

Fink — on one occasion the decedent had written a letter. (139) 
This letter, it developed, had been written at a time when Fink had been 
adjudicated of unsound mind and the letter was before the Auditor or before 
a Master introduced, according to this decision, erroneously although that 
was later corrected by the Court. 

1 r ith you Honor's permission I would like to read the pertinent 
paragraph of that decision. It says here at page 887 that a portion of the 
evidence recited should have been rejected by the Auditor when he came to a 
final consideration of the case. 

He had admitted in evidence, but the lower court rejected, a 
letter written by John Fink when he was in St. Elizabeths Hospital. This 
letter was written after Fink had been adjudicated an insane person in a 
lunacy proceeding held in the Supreme Court of the District of Columbia. It 
is generally accepted that the fact that the witness is at the time of testify-*, 
ing or was shortly beforehand a lawful inmate of an asylum for a mental 
disease or defect or an adjudicated lunatic or defective^ makes it necessary 
that his capacity should be examined into and an express finding appear. 

And they cited Vhigmore on Evidence, 2nd Edition, paragraph 497 
which I have here, incidentally. And also see 7 ALR 606, 66 ALR 13, 19. 

The adjudication of insanity having been proved, a presumption of (190) 

testimonial incompetence arose which placed on those offering Finks* letter 
the burden of showing that at the time it was written he had testimonial 
capacity. 

There is nothing in the case of Commonwealth vs. Luen, 270 Pa. 

254, 113 Atlantic 428, relied upon by the Auditor at variance with the 
principles we have stated. 

Now, I was particularly pleased to find that case, because in a 

i 

lefthandad sort of way, your Honor, it touches upon the problem that we have 
here, because ordinarily all of the cases that you find dealing with this 
proposition have to do with a real or a live witness who takes the stand and 
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testifies and the question of competence or incompetence is raised in (190) 
that fashion. 
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However, in this Fink case the question of the letter being in¬ 
troduced was discussed where the writer was incompetent at the time of the 
writing, And similarly, whereas we do not have a letter here certainly we 
have an alleged statement made by a man who had been adjudicated by this 
Court to be of unsound mind and incidentally curiously enough, this case 
has to do with an adjudication by a court in the District of Columbia* 

Now, that decision refers to Whigmore, and your Honor is much more 
familiar with t-Mgmore than I am. They say that fcnigmore like the Bible is 
sometimes susceptible for finding the proof of both sides of a given ques¬ 
tion. However, I don't believe that that saying is particularly appli- (191) 
cable here. I believe that all that I have in this brief survey been able 
to find out, Whigmore definitely says, in the several places where I have 
looked up a similar proposition that where there is a question or the op¬ 
posite side raises a question as to the testimonial capacity of an opposing 
witness it then becomes a question for the court to determine. 

However, we are particularly fortunate in this case because your 
Honor had already determined that -this man was of unsound mind back in July, 
1952, which was just a couple of months prior to — well, two or two and a 
half months prior to this alleged statement on Hay 12th. 

In the Whigmore pocket part they cite a case called People vs. 
Lambersky 102 N.E. 2d 322. And where as regards to the insane person himself, 
a confession made by an insane person must be regarded as a nullity because 
certainly an insane person could not know of his rights, constitutional 
rights, and otherwise. 

And, therefore, if a question as to the person himself is raised 
then it becomes the duty of the court to determine the man's competency and 
if found to be incompetent then even as against himself his confession could 
not be introduced. 

But here we have a situation that is a bit removed a step further, 

(192) 

a bit more serious, I say to your Honor, in that the confession of Wilkins 
now termed by some other term, accusatory statement, has now been effectively 
used against the defendant, Stephen Kelley, who, of course, could not pos¬ 
sibly have any defense against it and I will come a little later as to what 
the answer of Stephen Kelley was to this particular thing. 
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No*./, the section of Vhignore referred to in the Fink case is (192) 
found in Volume 2. I have here not the second but the Third Edition* It is 
paragraph 4S7. It says that (c) the preliminary determination as to capacity 
is for the judge - not the jury, and they refer to paragraph 457 and para¬ 
graph 550. 

It is, therefore, an improper practice for the judge to leave the 
testimony provisional l y to the jury to be rejected by them if found ineli¬ 
gible, according to the legal standards. 

The jury have nothing to do with the preliminary questions of admis¬ 
sibility. But after the court has passed on the witness* capacity it is still 
open to the jury to conclude that the witness is not and reject the testimony 
in its entirety. .And the court*s decision does not necessarily affect the 
estimation that the jury must make. 

j 

Further, and I now refer to the theory of the Government in (193) 
the first place, in admitting or seeking to have admitted this statement 
apart and aside from the testimony or incapacity of Wilkins, that must ap¬ 
parently rest upon the proposition that the defendant, Stephen Kelley, 
adopted the admission of v irdns and that could be accomplished only in 
one-wise and that is silence. 

As I indicated to your Honor, oh, last week, there is a question 
in my mind and I don‘t believe that where a man is confronted with the state¬ 
ment of the third party even though he be a codefendant or an accomplice, 
if he says in response to a question by a policeman that "I refuse to make 
a statement until such time as I might consult counsel’', I believe that 
under those circumstances, your Honor, the man is not compelled to violate 
his com rights and to go forward and to make some statement of affirmation 
or denial when he is not represented by counsel at a time when he is arrested 
and has been for a number of hours in custody and under interrogation by the 
police officers. 

There are certain standards that have been set up by the decisions 
and by tfhigmore where these matters have come forth far consideration. And 
it appears from a reading of paragraph 1070 of Volume 4 of Vhigmore that the 
cardinal item in the admissibility or non admissibility of such a statement 
lies in the fact as to whether or not there was a silence on the part of 
the accused at the time that the accused was in the ordinary course of events 
bound to say scans thing. (154^ 
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Now, Kelley did not remain silent. And Ms statement that he (194) 
vented counsel — he wouldn’t say anything until he saw counsel — I don*t 
“believe by any stretch of the imagination would come within the purview of £ 
statement being made under such circumstances that an accused vas bound to 
deny it or vas bound to male© any statement whatsoever. 

Further, and I am reading again, reading here from paragraph 1071 of 
Vhigmore in Volume 4, about midways of the paragraph, that the general prin¬ 
ciple of relevancy tells us that the inference of assent may be safely made 
only when no other explanation is equally consistent with silence and there 
is always another possible explanation, namely, ignorance of assent unless 
circumstances are such that a dissent in ordinary experience would have been 
expressed if the communication had not been correct. 

This much has always been conceded judicially when the question 
has been presented. 

There are other cases, your Honor, bearing out the proposition 
that I urged upon your Honor in the first part of this argument and one of 
those cases is State vs. Comstock. I don't have the volume here. It is a 
Vest Virginia case, found in Volume 70 S.E. 2d page 648, wherein they hold 
that such a question is for the determination of the court and the testi¬ 
mony of an incapacitated witness by reason of insanity or other in* ..V (195) 

ability such testimony should be excluded. 

Now, we have here in this case a situation where the most important 
and, in fact, almost the very whole soul and background of the evidence ad¬ 
duced here against Kelley consist of the statement allegedly made by Vi lleins 
in the presence of Kelley and Kelley giving the response that I have already 
indicated. 

Since that is true, your Honor, and if it is determined by your 
Honor that this statement was improperly received, then I would ask your 
Honor to declare a mistrial or in the alternative since there is no sub¬ 
stantial evidence upon which a jury could find a verdict of guilty other 
than through the statement made by Vilkina, I would ask your Honor for a 
judgment of acquittal. 

THE COURT: Mr. Hantman? 

MR. HANTMAN: Now, may it please the Court, first, I think the 
Court’s attention ought to be directed to the fact that when an order was 
signed by this very Court committing both of the defendants, Kelley and 
v ilkins, to St. Elizabeths Hospital, it went to the proposition that both 



of them i/ere then as of that time of unsound nrirvi unH did not in any (195) 

fashion relate back to April 25th, 1952, which is the date of the crime 
alleged in this indictment. 

The issue pf insanity first comes 1550 a us when both of these (196) 
defendants, apparently based on examination and treatment at the hospital, 
returned as having recovered their sanity, able to understand the nature of 
the proceedings against them, assist in their own defense, and they are 
brought to trial in this court. 

Now, on October 15th, 1952, the defendant, Wilkins, is found not 
guilty by reason of insanity. The defendant, Kelley, is found guilty. And 
I say to your Honor that adjudication with respect to the defendant, 

Wilkins, is not a judicial determination in the sense that we customarily 
know it. 

It is a jury verdict,. As I view the turn of events, the defense 
came in and said here is some evidence of the unsoundness of mind of the 
defendant, Wilkins, Under the Tatum case of our Court of Appeals, if your 
Honor please, the Government was then bound to prove the defendant, Wilkins* 
sanity. We were unable apparently, based on the record, to prove the defend¬ 
ant Wilkins* sanity beyond a reasonable doubt* Consequently we had a verdict 
as to him of not guilty by reason of insanity. 

Now, as your Honor undoubtedly knows, even insane persons, under our 
present law, are c011559 tent witnesses if they understand the nature of an 
oath, and are capable of giving a correct account of what was seen and heard. 
And that proposition, of course, is Statesman Club 89 Atlantic 2d 286, (197) 

also District of Columbia vs. Arms 107 U,S. 519, So the mere fact that rr il2dLns 
may at one time have been found insane by a jury wouldn’t necessarily have 
excluded him from coming in at a future time, 

I say further to your Honor that at the time Wilkins made these 
statements, and your Honor must consider the evidence in the light of the 
setting in which it was made, nobody then knew, I don’t believe, at least 
no one that we are familiar with, knew that possibly the defendant, W i l k i n s, 
was of unsound mind. 

Certainly Kelley didn’t know that because he was just adjudicated 
to be of unsound w-fryi in July of that same year, Kelley not knowing it, your 
Honor, under the Skiskcwski case in our Court of Appeals, was bound to make 
some representation. The fact that it may be from — the accusation may have 
come from someone who is of unsound doesn’t permit this defendant to 
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just stand by idly and say nothing and yet when you look at what he (197} 
did say — counsel has only stated half of the story. M I am not going to say 
anything until I see my lawyer-', and then he tells both the police officers, 
"You don’t think I am going to say anything that might send ms:-to jail ;: . 

I think -when your Honor considers those circumstances and, in addi¬ 
tion, although it is not of record in this case, the facts with respect to 
the codefendant, T ’il3rins, in a similar case in the Baltimore jurisdic- .(1S6) 
tian, which I think has a bearing on this matter — if your Honor will even 
carry the problem one step further and that is this. 

Let’s assume just for the sake of argument that because the de¬ 
fendant, Wilkins, was found of unsound mind by a jury, his testimony as 
counsel urges would not be admissible* I say to your Honor under Brown vs. 
United States in our Court of Appeals, which case came to your Honor’s atten¬ 
tion in another case not too long ago, that where the Government has independ¬ 
ent evidence of the exciting event, to use the language of our own Court of 
Appeals, and we have it in this case in the person of Hamilton, in the 
person of Queen, that the testimony or the evidence admitted here with 
respect to anything Wilkins might have said is admissible. 

I submit to your Honor that we should be permitted to adduce that 
testimony, the matter should be permitted to go to the jury and counsel’s 
motion should be denied. 

MR. HARRIS: All I have further to say is that the testimony of 
Hamilton and Corbey does not establish the presence of Kelley in the telephone 
compahy. Neither one of those people positively identified Kelley as being in 
there. 

That is the best that the Government’s testimony says; is one of 
the witnesses — I believe, Hamilton says that a man or someone who fits this 
description. 

THE COURT: v ith reference to your basic objection to this (199) 

testimony, as I understand your position, Mr. Harris, it is addressed to 
the legal principle that because the witness — may I have the jacket? 

(Thereupon Mr, Harris submitted the jacket to the Court through 
the Depty Clerk.) 

Because the defendant, Wilkins, was of unsound mind on or about 
May 14th, 1952, by legal determination reached subsequently, that his ad¬ 
missions made in the presence of the codefendant, Kelley, are not admis¬ 
sible as evidence of admissions of Kelley because of his failure to deny them. 
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In other wards, you raise the question of whether the testi- (199' 
many of a person presumably incompetent to testify at that time, himself, 
is admissible against a codefendpnt. The Court has had occasion recently to 
spend a great deal of time studying this principle insofar M it applies to 
tiie testimony of persons held incompetent to testify by reason of insanity 
or by reason of age of tender years. 

The authorities seem pretty much unanimous that if the Court finds 
a guarantee of trustworthiness in the original statement, the testimony may 
he admitted because of this guarantee even though it cooes from the lips or 

I 

the tongue of witnesses other than the original declarant, making the testi¬ 
mony hearsay and consequently reaching out to the exceptions of the hearsay 
rule. 

I do believe while Mr. Hantaan hasn't approached the problem (200) 
as to its basic legal implication, there is substantial merit in his observa¬ 
tion that at the time that Villeins made these statements or admissions 
Kelley did not know that he was incompetent or that he was of unsound mind. 

So that the reactions of the defendant, Kelley, which is what the 
law depends upon as the guarantee of the liability in these situations, was 
the reaction of a man being accused of the participation in the ccnarission 
of a crime by one of the alleged associates. 

Under the circumstances, the Court must look to Kelley's status 
and behavior in this situation rather than Wilkins 1 * I believe under the 
circumstances the Court is required to overrule your objection to the testi- 

i 

many and to deny your motion for a mistrial. 

Are you going to have additional testimony in this case, Mr. Harris? 

MR. HARRIS: No, I will not. I have concluded my case and 1 take it 
that your Honor also overrules the motion for a judgment of acquittal. 

THE COURT: The Court does so do. You may renew that motion at 
this time for the purpose of the record if you want since you are now rest¬ 
ing your case. 

MR. HARRIS: veil, I do move for a judgment of acquittal on the 
basis of the fact that the evidence your Honor has just ruled upon intro¬ 
duced against Kelley is the only evidence upon which a jury might pos- (201) 
sibly fix a verdict of guilty and to expose a jury to a case in this posture 
would be to invite speculation. 

Further, it is the duty of the Government where an issue of sanity 
is raised by the defendant to prove the sanity of a defendant and that the 


Government has not done and has made no attempt to do. In that particu- (201 
lar posture I believe that it is then a question for the court and not for 
the jury to determine the issue of insanity inasmuch as the Goveramant, 
having offered no proof cannot be under any circumstances said to have proved 
that the man vas of sound mind beyond a reasonable doubt* 

And that being true, I would ash your Honor at this time to direct 
a verdict for this defendant. 

MR. HANTMAN; Well, your Honor, I don’t think the last request made 
by counsel is in point at this time. Of course, the Government wasn’t going 
to put the defendant, Kelley’s sanity in issue before counsel himself raised 
it. I think we have now reached that point in the case whore the Government 
will have an opportunity, if it sees fit, to produce any testimony that it 
cares to on the issue of insanity of this defendant. 

THE COURT; I will deny your motion, Mr. Harris. 

Are you going to have any rebuttal testimony, Mr. Hantman? 

MR. HANTMAN: Yes, your Honor. (202 

THE COURT: Are you going to have medical testimony? 

MR. HANTMAN: No, your Honor. In view of the Taylor case, as your 
Honor appreciates, it bars me from medical testimony so we have to depend 
on lay witnesses. 

THE COURT: How many? How many witnesses do you have? 

MR. HAN3MAN: Three, your Honor. They are all short. 

THE COURT: Very well. I might say for the record, Mr. Harris, 
that on this question of motion for a judgment of acquittal the Court 
recognizes that you have introduced the testimony of two doctors as to the 
mental illness of this defendant on the date of the crime. 

The question is one of fact: Does the testimony of these doctors 
overcome the presumption with which the Government is fortified when they 
go into the case; that is, the presumption of sanity on the part of every 
man? 

I think that is a factual question. I don’t know how much 
credibility the jury will give to the testimony of Doctor Gilbert. Cer¬ 
tainly he is not as strong or convincing or as vigorous a witness as he was 
a few years ago. I don’t think the Court is in the same situation as the 
members of the jury,'who are hearing his testimony as he is new. He is 
getting older. He is not as well as he was. 



There is the testimony of Doctor Peretti which consist (203' 

■basically of reading what he said about this defendant a year or two ago on 
an earlier trial* I think the question is one of fact for the jury. 

That is why I deny your motion* 

HR. HARRISx Your Honor, might I say just one word in light of what 
your Honor lias said, that the Government is fortified with a presumption of 
sanity? 

But I want to read to your Honor from Tatum vs. United States, 88 
Appeals D.C. 386, 180 F. 2d 612, reading from page 614, and this is what I 
understand the law to be in the District of Columbia with regard to that 
proposition. 

And the court said that but as soon as some evidence of mental 
disorder is introduced the prevailing rule in most jurlsdic aticns is that 
sanity, like any other fact, must be proved as part of the prosecution*s 
case beyond a reasonable doubt. 

And we have another Federal case not from this jurisdiction, 
however, where the court says when, however, it is once established that a 
person has been legally adjudicated mentally incompetent the presumption of 
sanity no longer prevails. In its place there arises a presumption of lack 
of mental capacity and the burden of proving mental capacity devolves upon 
him who asserts it. 

And they cite Whitney vs. Surk, 62 T* 2d 970, and I don't (204) 
know whether or not that is the same Surk case that eventually reached the 
Supreme Court. And also cited Frame, 309 U.S* 662. 

So I don't believe that the Governnent has a presumption in their 
favor of sanity as of that particular date in view of the fact that there 
was at least one adjudication of insanity. 

THS COURT: The Court will charge the jury that the presumption of 
sanity exists until the defendant raises some evidence to dispute the pre¬ 
sumption. Thereafter the burden of proof is upon the Government to prove 
this issue just as it most prove every other Issue in the case* 

Bring in the jury. You may call your next witness, Mr* Hantman. 

(Thereupon the jury entered the courtroom and resumed their seats 

in the jury box* 

HR* HARRIS: Your Honor, might I point out that this witness has 


been in the courtroom? 


(204) 



THE COURT: That is correct. This witness has previously 
testified, I believe, Mr, Harris, 

Go ahead, Mr, Hantman, 

Thereupon 

HENRY M, LESSER 

was recalled as a witness by the United States and having been previously 
duly sworn by the Deputy Clerk, assumed the witness stand and testified (205) 
as follows: 

DIRECT EXAMINATION 

BY MR, HANTMAN: 

Q Will you give us your name, please? 

A Henry Lesser, 

Q You are the same Henry Lesser who appeared earlier in this pro¬ 
ceeding and testified? 

A I am 

Q Mr. Lesser, directing your attention again to April 30th, 1952, 
is that the date on which you saw the Defendant, Stephen Kelley? 

A Yes, that was, 

Q Had you seen him any time prior to that? 

A No, I hadn’t. 

Q How long did you spend — what period of time did you spend with 
Stephen Kelley on April 30th, 1952? 

A As I recall, it was the best part of the day; early morning until 
the latter part of the afternoon, 

Q, During that time did you have any conversations with Stephen 
Kelley? 

A We had quite seme conversation with him all day long, 

Q, What specifically did you speak to Stephen Kelley about? 

A Well, I had occasion to get a credit statement from him which (206) 
it was necessary to ask quite a few questions of his history and background. 

And then while we were waiting for this credit report to be approved 
we had some time. We discussed various subjects, running the gamut from 
sports through literature. 

Q. Was he responsive to the questions that you put to him, sir? 

A I found him to be quite a well educated man and extremely respon¬ 

sive, He joined in the conversations quite willingly. 
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Q Now, during the time that you spent with Stephen Kelley on (206) 
that date, sir, did he at any time indicate to you that lie heard certain 
hallucinations? 

A No. 

0. Did he at any time indicate — 

MR. HARRIS: If your Honor please, I don't see the pertinency of 
this lay witness testifying as to whether or not the defendant urged some 
hallucinations on him. I don't believe that that is proper, your Honor. 

THE COURT: I don't see the pertinency. 

MR. HANTMAN: If your Honor please, as I understand the issue is 
one of this defendant's insanity at the time of this event. I think these 
questions go to that general preposition. 

; 1 

TEE COURT: You may ask a general question of the witness I (207) 
don't think you can go into medical or psychiatric terms, determine from 
this witness whether they existed or not. 

MR. HANTMAN: Very well, your Honor. 

BY MR. HANTMAN: 

Q Stephen Kelley tell you anything about his friends and associates 
on that occasion? 

MR. HARRIS: I object. 

THE COURT: The objection is overruled. Answer the question. 

THE WITNESS: Not that I remember. 

BY MR. HANTMAN: 

i 

Q Was there any conversation about people being after Stephen Kelley 
when you talked with him? 

A No. 

MR. HARRIS: Your Honor, I raise the same objection to this line of 
questioning. 

THE COURT: Your objection is sustained* 

BY MR. HANTMAN: 

Q Did you notice anything unusual about his demeanor, his appearance? 

A No. He was quite well dressed, quite well mannered and well 
spoken. 

Q Did he say anything at all unusual to you during the time — 

HR. HARRIS: If your Honor please, I raise the same objection. (20 

THE COURT: You must, Mr. Harris, let counsel finish his question. 

When you start objecting before the question is finished the Reporter can't 
record your objection. 
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MR* HARRIS: I am sorry 

THE COURT: Vhat is the question, Mr* Reporter? 

(The Reporter read the pending question.) 

IKE COURT: Is that your complete question, Mr. Hantaan? 

BY MR. HANTMAN: 

Q, During the time that you were vith him, Mr. Lesser? 

A No. 

MR. HARRIS: Veil, he has answered, 

MR. HARTMAN: I have nothing further, your Honor. 

THE COURT: Do you have any questions of this witness, Mr. Karris? 

CROSS-EXAMINATION 

BY MR. HARRIS: 

Q You are not a psychiatrist, are you? 

A No, sir. 

Q. Never studied psychiatry? 

A No, sir. 

0, Anybody in your family who was ever insane? 

A No, sir. 

Q Know anything about insanity at all? (209) 

A Only what I have read. 

MR. HARRIS: No further questions. 

(Thereupon the witness retired from the Witness stand.) 

MR. HANTMAN: Officer Reed. 

Thereupon 

ROBERT J. REED 

was called as a witness by the United States and having been previously duly 
sworn by the Deputy Clerk, assumed the witness stand and testified as follows: 

DIRECT EXAMINATION 

BY MR. HANIMAN: 

Q Give us your full name, sir? 

A Robert J. Reed. 

Q You are the same Officer who testified earlier in this proceeding, 
are you not, sir? 

A I am. 

Q Kcw long a period of time would you estimate. Officer Reed, you 
spent conversing with the defendant, Stephen Kelley, on May 12th, 1954? 
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A From about four a.m. until early afternoon. (20S) 

Q. On that occasion, sir, was ther anything unusual about his demeanor, 

his outward appearance, that you 9fc?©FVt4- 
A Not that I observed, 

THE COURT: Ask your next question, (210) 

3Y MR. HANTMAN: 

£ Fas Stephen Kelley responsive to all the questions that you put 
to him on that date, sir? 

MR. HARRIS: Your Honor, I object to that, I mean, certainly that 
has no bearing on the issue. 

THE COURT: I don't see that that would be material. The objection 
is sustained. 

BY MR. HANTMAN: 

Q During the course of your interrogation of the defendant, Stephen 
Kelley, did he at any time indicate to you that people were after him? 

A No, he did not. 

£ Did he at any time tell you that he heard voices? 

A He did not, 

Q Now, you saw Stephen Kelley on May the 14th, 1952, did you not? 

A I did. 

Q Did you observe any change in his outward appearance or attitude? 

MR. HARRIS: Your Honor, I will object to that, I mean, this is a 
lay witness and his observation would go apparently to some sort of diagnosis. 
He is not competent, 

THE COURT: Your objectionis overruled,. Answer the question, Mr. 

Witness. 

THE WITNESS: No, I didn't observe any changes. (211) 

THE COURT: You didn't what? 

THE WITNESS: I didn't observe any changes in his appearance, 

MR. HANTMAN: I have no further questions, 

THE COURT: Any questions? 

MR. HARRIS: No questions. 

THE COURT: Step down. 

i 

(Thereupon the witness retired from the witness stand 
Thereupon 

SHIRLEY F. O'NEILL 

was recalled as a witness by the United States, and having been previously 
duly sworn by the Deputy Clerl:, assumed the witness stand and testified 
further as follows: 




DIRECT EXAMINATION 


(211'' 


BY MR. HANTMAN: 

Q Will you give us your full name, please? 

A I am Shirley F. O'Neill, sergeant, attached to the Robbery Squad. 

Q You are the same Officer O'Neill who appeared and testified in 
this proceeding earlier, are you not, sir? 

A I am, sir. 

Q, Officer O'Neill, when you were with the defendant, Stephen Kelley 
on May 12th, 1952, hew long a period of time did you spend with him on (212' 
that occasion? 

A I would say off and on from four o'clock, four o'clock in the 
morning of May the 12th until sometime that afternoon. 

Cl During the time that you had occasion to interrogate the defend¬ 
ant, Stephen Kelley, was he responsive to the questions that you put to him, 
sir? 

A Ye was, sir. 

Q. And did Stephen Kelley at any time tell you that people were after 

him? 

A No, he did not. 

Q, Did Stephen Kelley at any time tell you that he heard voices? 

A lie did not. 

Q, Did you see Stephen Kelley on May 14th, 1952? 

A I did, sir. 

Q Hew long a period of time did you see him on that date? 

A Possibly an hour or more. 

Q Did you question him on that date, sir? 

A I did. 

Q, Was Stephen Kelley responsive to your questions on that date? 

A He sure was. 

Q, Did you notice any change in the outward appearance, demeanor or 
conduct of Stephen Kelley? (213) 

A I didn't notice any change. 

MR* HANTMAN: I have no further questions, your Honor. 

MR, HARRIS:. No questions. 

THE COURT: Step down. 

(Thereupon the witness retired from the witness stand.) 


(213) 


MR. HANTMAN: That is all the rebuttal that the Government 
has, your Honor. 

THE COURT: Viu you cone to the Bench? 

(At the Bench:'' 

THE COURT: How much time are you going to want, Mr. Hantman? 

MR. HANTMAN: I thin!:, your Honor, if the Government is permitted 
to have fifteen minutes to open and ten to close it should be sufficient. 

THE COURT: Mr. Harris, how much time do you want? 

MR. HARRIS: A half hour. I wanted to renew my motion for a judgment 
of acquittal inasmuch as the Government has now gone forward with its lay 
testimony seemingly addressed to the proposition of the sanity of this de¬ 
fendant although none of the witnesses were asked whether or not the defend¬ 
ant was, in their opinion, of sound or of unsound mind. 

And I think I should, if your Honor denies the motion I should (214) 
ask that their testimony be stricken in its entirety and that the jury be in¬ 
structed to disregard it in its entirety. 

THE COURT: Finished? 

MR. HARRIS: Yes, sir. 

MR. HANTMAN: I think whether or not this defendant, your Honor, 
was of sound or unsound mind is ultimately a question of fact for the jury 
and all these witnesses could have testified to was what they saw and what 
they heard. 

And I am not certain but what these witnesses would not be 
qualified to state, at least from a medical point of view, whether this 
defendant was of sound or unsound mind, whether it is — 

THE COURT: You mean the last three witnesses? 

MR. HANTMAN: The last three witnesses and, therefore, your Honor, 

X think that the Government went about as far as it could and should have 
gone with respect to rebutting the sanity issue put by counsel in this case. 

THE COURT: Finished? 

MR. HANTMAN: Yes, sir. 

THE COURT: Anything further, Mr.’ Harris? 

MR. HARRIS: No, you Honor. 

THE COURT: I don’t think the Government took full advantage of the 
evidentiary possibilities of their rebuttal witnesses under the rules of (215) 
evidence, but I do believe that the issue is a factual one as to whether the 
Government has proved the guilt and the sanity of the defendant beyond a 


reasonable doubt 
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I will deny your action for judgment of acquittal. 

Does the Government request any special charge, Mr. Kantman? 

MU KANTMAN: No, your Honor. 

TEH COURT: Does the defendant request any special charge? 

Ml. HARRIS: Yes, your Honor. There are in this jacket here, I 
believe, five prayers that were made in October, 1953, in a previous hearing 
of this. v ith one exception I would ask for the same prayers, I believe. 

THE COURT: Do you have any objection to any of these prayers, 

Mr. Kantman? 

bnl* KANTMAN: I haven't seen them. 

MR. HARRIS: There is one that we are not offering, your Honor. 

I have forgotten the number. I believe it is No. 3. May I see them? I offer 
this one. 

THE COURT: >*hat is it? 

MR. KARRIS: No. 2, it was, your Honor, but since the Government 
has offered sane evidence I will offer that one, too; No. 2. 

TEE COURT: You offer all five. Is that correct? 

MR. HARRIS: And there is one following mine that was offered (216) 
for Uilkins and I think on the head of it it says "and Kelley'. I don't 
knew the number. It must be Filkins' No. 1. 

MR. KANTMAN: If your Honor will indulge me, I haven't seen them 
before. If you will give me just a moment to look at them. 

I think the Government objects to Defendant Kelley's prayer for 
instruction No. 5, your Honor. 

THE COURT: On what ground? 

MR. KANTMAN: On the ground, your Honor, that your Honor will note 
that it reads when it is once establishe that a person has been adjudged 
mentally incompetent, the presumption and so forth. I don't believe we have 
any evidence in this case that the defendant, Stephen Kelley, was adjudged 
mentally incompetent. 

New, ve do have the opinions of the doctors but I don't think we 
have more than that in this case. Consequently I don't think that instruc¬ 
tion is a proper one. 

TEE COURT: The Court is required to take judicial notice of its 
own pleadings and don't we have in this case the notice from the docket 

entries that on July 16 each defendant was found to be of unsound mind? 

MR. KANTMAN: I agree, your Honor is aware of those facts but I 
don't believe those facts are brought to the attention of the jury, .bid (217) 
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I don't th ink that it would he proper to advise this jury at the time (217' 
of instruction that the defendant was adjudged mentally incompetent when 
there has been no evidence on that point* 

THE COURT: I thirl: the Court must take notice of its own pleadings 
and its cim findings. I think it is proper for counsel to comment on that 
just as I think it is proper for the Government counsel for defense counsel, 
if they want to do it, to comment on the fact that the defendant was found 
mentally sound on a subsequent date and that is the reason he was here for 
trial. 

MR. HANTMAN: I might say to your Honor that there is a statute 

j 

squarely opposed to that, of 4244 of Title 18, that says when a defendant 
is found mentally competent to stand trial that fact should not be brought 
to the attention of the jury. 

THE COURT: Do you have the statute? 

MR. HANTMAN: Yes, sir. 

TEE COURT: I would like to see it. 

MU HANTMAN: I direct your Honor's attention to the last two 
sentences of that statute, 4244 of Title 18. 

THE COURT: Very well. The Court will preclude you from commenting 
on the fact that the defendant has been found legally competent to stand 

i 

trial. I will grant these prayers which have previously been given. 

MR. HANTMAN: Very well. (218) 

(2nd of Bench conference:’ i 

TI-IE COURT: We will take a short recess, ladies and gentlemen, be¬ 
fore we continue the trial of this case. I caution you not to discuss the 
facts in the case with anyone during the recess. 

(Thereupon there was a recess following which this then occurred:’ 

SUMMATION ON BEHALF OF THE UNITED STATES 
By: Alfred Hantaan, Esquire 

HR. HANTMAN: May it please the Court, ladies and gentlemen of the 
jury: !. r e have come to that part in this case when first the Government and 
then defense counsel is given an opportunity to argue the facts with you, to 
see whether or not the Government has sustained the burden of proof that it 
carries in this case, that it carries in every criminal case; namely, to 
convince you of the truth of the allegations contained in the indictment be¬ 
yond a reasonable doubt. 
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At the proper tine, his Honor, Judge Tamm, will instruct you (218) 
as to the mea ning of the legal phrase "reasonable doubt 1 :. Before I go any 
further let me say this. This case took two days. There was a weekend inter¬ 
vening, and so your recollection of the facts as they were testified to last 
Thursday may be at variance with nrinQ or with counsel’s and if that should 
be the case, of course, it will be your recollection that controls. (219' 

I told you last Thursday, members of the jury, that the Government 
charges this defendant, Stephen Kelley, in a one count indictment with the 
crime of robbery. More specifically, the Government charged that on April 25th 
1952, within the District of Columbia, Lewis J. Wilkins and Stephen Kelley, 
by force and violence took from the person and Immediate possession of Mr. 
Joseph Corbey a sum of money in the amount of $1,014, which was the property 
of the Chesapeake and Potomac Telephone Company, a body corporate* 

I told you then, as I say new, the case against Lewis J. Wilkins 
has teen disposed of so you are to consider the actions and activities of 
Lewis J. Wilkins only so far as they bear on the guilt or innocence of the 
defendant, Stephen Kelley. 

Now, we brought first on that witness stand Mr. Joseph Corbey who 
was then the night manager of the Chesapeake and Potomac Telephone Company. 

He told you, as you may recall, members of the jury, that on April 25th, 1952, 
somewheres around 8:30 that evening he was busy at his desk, at the Chesa¬ 
peake and Potomac Telephone Company, located on Thirteenth Street between 
G and II, Northwest, here in town. 

He looked up and there was a man who put a note dcin front (220) 
of him which in effect said, -Head this carefully. Put all your money in this 
bag or you will get shot-. 

Now, Mr. Corbey testified, as you may recall, that there were two 
men- There was another man further back and that a janitor came into the 
place by the name of Lonnie Hamilton while this hold-up was in progress. He 
became so flustered at that time, Mr. Corbey said- He turned around and put 
all the money he had in the bag that was put down on his desk. 

He waited until the two men retreated, left the premises of the 
telephone company and he thereafter gave the alarm. He was asked by me, if 
you recall, whether he was able 'to identify either one of these two persons. 

He said no, he couldn't. It all happened so quickly that he was not in a 
position to identify either one of them* 

Lonnie Hamilton, you remember, testified that he was held at bay 
by the then codefendant, Levis J. Vilkins, and that he got a look at this 
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defendant, Stephen Kelley. Ke could only see him from the rear or side. (220) 
What he saw would permit him to say that the person who held up Mr. Corhey 
was a man in the same size, same weight, same complexion, as the defendant, 
Stephen Kelley. 

j 

Now, as to how they got to this place, you will remember the 
testimony of Mr. William Queen, the taxi cab driver. He told you, (221) 

members of the jury, that he picked these two persons up, Levis J. Wilkins 
and Stephen Kelley, on one of the streets of the District of Columbia and 
drove them to the vicinity of Thirteenth and H, Northwest. He parked, I 
believe he said, in the twelve hundred block of H Street. There was no place 
for him to stop. And so he was asked to double park and if necessary to 
ride around the block. 

Mr. Queen told you that he stood there a while in the twelve 
hundred block of H Street. It wasn't but & couple of minutes when he went 
once around the block and by the time he got back these two defendants, 

Lewis J. Wilkins and Stephen Kelley, were there. 

They got in the car and they proceeded to the vicinity of North 
Capitol and Rhode Island Avenue, which is in the general area of this 
tourist home, two thousand or whatever the name of the tourist heme was — 
it escapes me at the moment. 

But be that as it may, en route one of the two persons who was in 
the cab kept saying to him. You. are a good cabby; you are a good cabby, and 
proceeded to give him one dollar bills. And Mr. Queen's recollection at the 
time is that he had gotten about three of those bills. There came a time 
when Mr. Queen was asked to come down to the Robbery Squad at Police Head¬ 
quarters and he was taken to the District Jail. There he identified (222) 

Stephen Kelley here and Lewis J. Wilkins as being the two persons that he 
had taken to the scene of the alleged robbery on April 25th, 1952. 

In addition to that testimony, members of the jury, the Government 
produced Mr. Macklin, who was then with Reliable Motors, Incorporated, here 
in town, who brought with him records which are in evidence in this case 
pertaining to the purchase of a 1950 Cadillac automobile, four door model, 
for some :‘ ; 3,900 with the down payment of £1,350. 

And this automobile was sold in the name of Paul Kelley, who was 
identified as a brother of the defendant, Stephen Kelley. We then produced 
Mr. Henry Lesser, new with a Pontiac company but at that time associated 
with Reliable Motors, and who told you, members of the jury, that he actually 
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made this transaction; vas authorized to sign Mr. Macklin’s name to (222) 
the hill of sale or the invoice that vas then prepared and his transaction 
vas with the defendant in this case, Stfphon Kelley - not Paul Kelley, hut 
it vas because of a matte? of credit that the transaction van olpsed in the 
name of Paul Kelley. 

You remember Mr. Lesser telling you, members of the jury, that 
this transaction vas vith the defendant, Stephen Kelley, which incidentally 
vas entered into vithin five days after the alleged robbery, the robbery 
having taken place on April 25th, and this transaction having occurred on 
April 30th. 

This defendant came into his place, he said, vith a stack of (223) 
bills, small denominations, ones, fives, and tens, and gave him $1,350. 

Nov, why do vo adduce that testimony? We show you, members of the jury, that 
here is where Stephen Kelley’s portion of the proceeds vent. It vent for the 
purchase of this car. 

The fact that Stephen Kelley bought this car is corroborated, of 
course, by the testimony of Officer Reed vho tells you that when he arrested 
him Kelley readily admitted the ownership of the 1950 Cadillac which he 
said vas parked across the street at the time and he had had it but a few 
days at that time. 

Both Officer Reed and Officer O’Neill testified to having arrested 
the defendant, Wilkins, and after a conversation vith him they vent to this 
tourist home on North Capitol Street which about an hour later, according 
to Officer Reed, there they found the defendant, Kelley. 

ind after having placed the defendant, Kelley, under arrest, both 
the defendants were interrogated at Police Headquarters. The defendant, 
Villons, at that time admitted that he and the defendant, Stephen Kelley, 
had participated in the robbery of the Chesapeake and Potomac Telephone 
Company; in fact, he vent through all the details telling how they hired 
Mr. Queen and vent down to the cab and double parked outside - not directly 
in front of the place, but right around the corner to it, and how they had 
shared the proceeds at this tourist home. (224' 

Wilkins admitted getting some $540. You recall at the time both 
these officer — in the presence of Kelley Officer O’Neill said, "Veil, 
vhat comment do you vant to make about this?" The defendant, Kelley, said, 

"I am not going to say anything until I see my lawyer. Do you think I would 
tell you anything that might send me to jail?" 
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Nov;, that briefly, members of the jury, is the Government's (224) 
case. Now, let’s focus for a minute if we can on the defense. Vhat is the 
defense in this case? The defense apparently appears to be one of insanity 
at the time of the commission of the crime. 

i 

We have Doctors Gilbert and Perretti here who testified that they 
examined Stephen Kelley. Doctor Gilbert said he examined Kelley on two oc¬ 
casions. Doctor Perretti said he examined him on one. All they did was tali 
to him. Specifically with respect to Doctor Gilbert, he talked to Mm on two 
occasions. He didn't know how long it was. He thought it was several hours. 

He didn't put that on his notes. He took as his basis what Kelley told him. 

And while he appreciated the term "bugging out" it wasn't in his 
dictionary or his vocabulary. I asked him vhat he considered by way of mar- 
lingering on the part of this defendant. Veil, he took that into account 
but he set up no standards. He didn't ask this man anything other than (225) 
to tell him what he said was wrong with him; no tests of any kind; no physical 
examination other than the cursory one which he said he examined his reflexes 
and found them perfectly in order; nothing wrong with Kelley that time. 

But based on what Kelley says, Kelley said he heard voices, saw 
things and people were after him. He, Doctor Gilbert, concluded after two 
visits that Kelley was of unsound mind. Doctor Perretti is oven worse. Doctor 
Perretti couldn't remember anything. Doctor Perretti didn’t even know that 
the Stephen Kelley he examined back in '52 is the Stephen Kelley sitting here 
in court and every second word out of Doctor Perretti*a mouth was vhat? 

‘Well, I will have to tell you vhat I said a fev years ago", and he had to 
refer to a transcript. 

He couldn't remember anything. But Doctor Perretti like Doctor 
Gilbert didn't perform any examinations. All he did was talk to this one 
man on one occasion once. Well, was it for ten minutes, an hour, all day? 

He didn't remember; didn't know anything. 

i 

Vhat did he tell you specifically? Doctor Perretti said, I don't 
know; just hallucinations and delusions'. It is a nice bit of phraseology, 
members of the jury, for a psychiatrist to use, if you want to create an 
impression on a jury that a person is of unsound mind. 

Doctor Perretti couldn't tell us a thing Stephen Kelley told (226 
him; just that he had delusions and persecutions. 

I submit to you, members of the jury, that a mental examination ox 
that land is worth next to nothing. Would any of you care to be subjected to 
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a mental exam ‘cased on just a conversation with a doctor; no test of any (226) 
land? No examination to see whether or not there is something organically 
wrong with you; just talking to the doctor and the doctor payp, "Veil, he 
leapt repeating it over and over again, you know, like a broken record, just 
kept saying the same thing-, and the doctor says, "Veil, he must be of un¬ 
sound mind" and he writes it down. 

I submit to you, members of the jury, that that is no examination 
of any kind. Neither doctor performed fully and adequately his functions as 
he should have performed it in determining whether or not this man was of un¬ 
sound mind; moreover, whether or not he was of unsound mind at the time the 
crime was committed. 

All Doctor Gilbert says is well, it varies from several months to 
several years. Well, what is several months. Veil, two months or more. Two 
or four and seven to eight, he said, something of that nature, and extending 
up to several years. 

"Veil, if I give you a calendar. Doctor Gilbert, and ask you to pinpoint 
the date when Stephen Kelley became of unsound mind, could you do it? (227) 
He says no. You ask Doctor Perretti that; no, he couldn*t do it cither. 

But they both say that at some time he has been of unsound mind. And what do 
you base that on? :: I base it on what Stephen Kelley tells me. Ke says he has 
been hearing these things for a long time-. 

Doctor Perretti, I submit to you members of the jury, was at least 
honest enough to admit that he knew what 'bugging out" meant. He told you 
it was an attempt by persons sometimes to feign symptoms of mental illness 
in order to escape criminal prosecution. 

I submit to you, members of the jury, that that is exactly' the 
situation 'that you have here. Here is a man who by his close contact and 
intimate association with others down at the District Jail was able to learn 
enough about mental illness so as when he talked to these illustrious doctors 
he could convince them that he is of unsound mind. All he had to do was to 
keep repeating the same thing over again. 

Now, he talks to Officer Hoed and Officer 0*Neill. Ho has a con¬ 
versation with Mr. Lesser all day the day he buys this car and the conversa¬ 
tion runs from literature to sports, current events or anything and at no 
time did any of these people see any indication on the part of Stephen Kelley 
that would in any way indicate to them that he was of unsound mind. (228) 

Nothing unusual about his conduct. 



So I say to you, members of the jury, weigh the facts in (223) 

this case and weigh them carefully. Consider what was said in the light of 
the way they said it. Apply to those facts, as you reasonably believe them 
to be, the law his Honor, Judge Tamm, will instruct you and a just and proper 
verdict in this case under the law will be one of guilty as charged in the 
one count indictment now pending against Stephen S. Kelley. , 

Thank you. 

MR. HARRIS: v ill you indulge me a moment? 

SUMMATION ON BEHALF OF THE DEFENDANT 
By: Delong Harris, Esquire 

MR. HARRIS: Ladies and gentlemen of the jury: 

The prosecutor has advocated his cause before you and I might say that this 
is the last opportunity of this defendant, Stephen Kelley, to say anything 
to you. You will hear again from the prosecutor but this is our last chance 
to say a few words on behalf of this defendant. 

My remarks, I hope, will be very brief. 

You have heard Mr. Hantman here castigate to some extent Doctors 
Gilbert and Perretti. I think he refers to them in a sort of sarcastic 
method as two -illustrious doctors-. 

Veil, now, ladies and gentlemen of the jury, it was the self (229) 
same two doctors. Doctors Gilbert and Perretti, who were appointed by this 
court to examine this defendant. This defendant didn f t say "I want to be ex¬ 
amined by Doctor Gilbert, and I want to be examined by Doctor Perretti-. 

As a matter of fact, I think Doctor Gilbert told you he didn’t 
even want to be examined. But nevertheless the United States Attorney for 
the District of Columbia in this case filed a motion on July the ISth, 1952, 
and this is what the United States Attorney said and I am going to ask your 
indulgence while I read it for you. 

It is stamped ‘ Filed July 18, 1952, Harry M. Hull, dork", who 
is the Clerk of this court. United States of America vs. Stephen S. ICelloy, 
Criminal No. 901-52. 

"MOTION OF THE UNITED STATES ATTORNEY 
FOR L JUDICIAL DETERMINATION 
OF THE MENTAL COMPETENCY OF THE DEFENDANT 

"Charles M. Irelan, United States Attorney in and for the District 
of Columbia, respectfully represents unto this Honorable Court as follows: 

-The above-named defendant, Stephon S. Kelley, was indicted in 
this District on a charge of violating Title 22, District of Columbia Code, 
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Section 2901, on April 25, 1952, Criminal Case No. 901-52; that pending (229) 

trial, it became apparent that the said defendant was of unsound mind; that 

the said defendant was examined by psychiatrists to determine the defendants 

(230) 

mental condition; that it now appears from the reports and affidavits of Drs. 
Joseph L. Gilbert and Amino Perretti, psychiatrist attached to the staff of 
Gallinger Municipal Hospital, that the defendant is presently insane or 
otherwise so mentally incompentent as to be unable to understand the pro¬ 
ceedings against him or properly assist in his own defense. The said reports 
and affidavits of Drs. Joseph L. Gilbert and Amino Perretti are attached 
hereto and made a part thereof. 

‘TJEEHEFORE, the premises considered, the said United States Attorney 
respectfully prays that this Honorable Court judicially deteiitLno the mental 
competency of the defendant, as provided by Section 4244, Title 18, United 
States Cede. 

/s/ CHAHLES M. IRELAN 

United States Attorney 

/s/ VILLIAM S. McKINLEY 

Assistant United States Attorney 5 

Now, isn’t it strange and curious, ladies and gentlemen of the 
jury, that two doctors who examine a defendant not at his own instance but 
at the instance of the United States Attorney and when those doctors come (231'' 
in and testify in a criminal prosecution that they found the man to be of 
unsound mind, that the United States Attorney through his now assistant, Mr. 
Hantaan, can find words to say to you that, well, the testimony of Doctor 
Gilbert and the testimony of Doctor Perretti is worthless. 

Now, Doctor Perretti told you that for a number of years he was a 
man who passed on all — well, half of the mental cases that came before 
the Gallinger — then Gallinger Municipal Hospital for a determination as to 
the competency of citizens not only in criminal cases but also in a great 
number of civil cases. 

New, these are doctors who were appointed by this United States 
District Court for the District of Columbia. Pursuant to a court order those 
men examined Stephen Kelley. It was not their first experience. They wore not 
private practitioners who might be nominated by a defendant to ccme in and 
pass upon his competency or whether or not he was insane or whether or not 
he was competent to stand trial, but once the motion was made by the United 
States Attorney the court appointed these two men. 
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These men made their findings, and now it would seem absolutely (231) 
ridiculous, at least to me, to hear a representative of the United States 
Attorney’s office come in end say, well, don’t believe what these doctors 
say, when three years ago it was all right for them to say, ‘‘Send this man 
to Doctor Gilbert; send this man to Doctor Perretti, because wo know and vo 
Imow from our experience that these people will give a fair and impartial 
examination" • 

j 

Now, a little later, and incidentally as a result of that notion, 
as a result of that examination by these self same doctors> on July the loth, 
1952, this defendant was adjudicated of unsound mind and committed to St. 
Elizabeths Hospital where ho remained for a number of months. 

Now, despite all those facts the prosecution comes here end says 
don’t you believe it; perhaps the man was malingering. w ell, now, Mr. Hantaan 
ashed both of these doctors, ,: Do you have any advice or do you have any safe¬ 
guards^ — I believe he used the word any "safeguards'' or "measures of safe¬ 
guards' 1 , I think. Veil, a doctor cen only do one thing. 

He can determine or detect and certainly a man on the one hand who 
has twenty-four years’ experience in this field, and another man on the other 
hand, having thirty years’ experience in this field, certainly should be ablo 
to detect whether or not a man were or were not malingering. 

And, furthermore, doesn’t it seem to you to bo a very curious cir¬ 
cumstance that this court would appoint these men for this purpose? And they 
have done it not in one instance but a great number of instances, and, as a 
matter of fact, during that particular period of 1952, the vast majority (233' 
of instances where the competency or the sanity or insanity of a defendant 
would come before the court, those were the men who through thoso years 
determined whether or not a man was of sound or unsound mind. 

Now, his Honor is going to instruct you as to the lew in this case. 
Under ordinary circumstances, there is a presumption that an ordinary citizen 
is of sound mind but either of two things occur: No* 1, if it i3 shown to 
you that there has been an adjudication of insanity then that so-called pre¬ 
sumption disappears and there is tlion a presumption of lack of manta?, capacity. 

And insofar as the presumption of sanity, it wouldn't apply in this 
particular case to you because the minute the defendant in his own behalf in¬ 
troduces one dot of ovidence of insanity, then hie Honor is going to instruct 
you that it then becomes tho duty or the burden is then cast upon the United 
States through its representative here, Mr. Hantman, to prove to you beyond 
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a reasonable doubt that the defendant was of sound mind on the date of (233'' 
the commission •— the alleged commission of the offense. 

How, if ho doesn't do that your satisfaction beyond a reasonable 
doubt, then it is your duty as citizens of the District o>f Qolumbia to find 
the defendant not guilty by reason of insanity. 

Ladies and gentle.ien of the jury, yours is a very serious (234^ 

duty. You are not part of the court and not part of the prosecution in a 
criminal case. Your sole function hers is to appear as citizens and as 
citizens in the community to determine the facts in a particular case, and 
to apply the law as will be given to you by the Court. 

And in that connection you will be told later on by his Honor -that 
the law requires that a man be acquitted unless at the time of the alleged 
commission of an offense ho is of sound mind, and that has its very good 
reason, ladies and gentlemen cf the jury. 

The law says that you can’t commit a crime unless you have the 
intent to commit the crime. And certainly an insane man cannot have an in¬ 
tent. And, therefore, it becomes the duty of the jury to find a nan not 
guilty by reason of insanity if ha is then of unsound mind. There aro proper 
places and proper measures that will be taken so that everybody will bo 
protected. 

How, on the other hand, insofar as the factual aspects of this 
case is concerned, the proof of the Government must also be to your satisfac¬ 
tion beyond a reasonable doubt, and you have hoard the evidence in this case. 

It turned largely on what was said by a man naired Wilkins. 

Now, if you take out what was said by Wilkins — allegedly (235) 
said by Wilkins because Wi lkins was not brought here to testify against this 
defendant, but the police officer said that Wilkins implicated this defend¬ 
ant, Holley. Other than that you. have the testimony of Mr. Corbey who said 
ho couldn’t say that Kelley ever came into his telephone company. 

And you have the testimony of Mr. Hamilton who worked for the tele¬ 
phone company and he said that a man of similar build or similar looking man, 
but he couldn’t swear that that vas the man who came into the telephone com¬ 
pany. So nobody on the scene or inside the telephone company has ever taken 
that stand and ever said that Stephen Kelley was ever there. 

But you do have a man named w iUiam Quoen. Mr, Queon says he is a 
cab driver. And that on May the 14th, according to the testimony of Mr. tyioen, 
and the two officers in the case, he remembered having picked up seme passengers 
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and taking thorn to E Street between Twelfth and Thirteenths Now, "both (225) 
of those officers said that they did not tali to Mr* Queen about his tari 
cab license. They did not ash Mn about his manifest; did not ask him about 
whether or not he wrote this trip dcr.jn on Ms manifest or not., but U r. Q-ieen 
said that ho didn : t record this trip on his manifest and he srys that ho was 
asked to cooperate with the Police Department, 

Not, ladies and gentlemen of the Jury, I TT ac not thore and we (236) 
don't know. He will never know whether or not Mr. Queen was impelled by con¬ 
siderations of being himself implicated in a crime to promptly identify those 
men as having been the persons who he transported to that particular vicinity# 
He don't know but that is a fact to be determined by you* 

He ask you, ladies and gentlemen of tho jury, to pay very careful 
attention to tho law as will bo given by his Honor either tomorrow or in a 
few minutes. And wo ask you, ladies and gentlemen, to consider carefully 
that his Honor will say to you about burden of proof# 

If you can believe that the Government has sustained its burden of 
proving this defendant sane on that particular date beyond a reasonable 

i 

doubt by the testimony of Mr, Lessor, who said he sold him an automobile — 
apparently concocted some deal whereby he sold him an automobile but it was 
in tho name of his brother# 

I don't know anything about that transaction. And the testimony 
of tho two police officers none of 'idiom were purporting to have examined 
him, none of whom were qualified to examine the man to determine what was 
tho condition of M3 mind. Referring to Mr. Lesser, your recollection of the 
testimony will govern. But if you will recall, Mr. Lesser testified the first 
time that ho saw tho defendant, Kelley, was during the latter part of (237 N 
April and then there was shown to Mr. Lesser a transcript of Ms former 
testimony where ho said that he saw Kelley in connection with tMs automobile 
purchaso in tho very early part of April. 

Now, I mention that for only ono purpose. Tho Government has said 
well Stophen Kelley bought a car end paid a substantial downpayment and he 
must have done that on April the 30th, 1952, becauso wo havo hero a statement 
in Ms brother's name showing that tho car was purchased on that date. 

Hell, now, both of those automobile men testified that there had 
to bo sono sort of credit investigation. Not only was Stephen Kelley in¬ 
vestigated but they later found out that they couldn't use Kolley's crodit 
at all and so they had then to investigate Ms brother, Paul's credit. 
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Now, I vill ask you to us© a little common sense. Isn’t it (237' 


most unusual for a concern to "be able to investigate the credit not of one 
person 'out of two separate persons in sequence or in succession on tlie same 
day? So I say to you that if you find that vhen Mr* Lesser testified in tho 
prior proceeding, if he was telling the truth then, vhen ho said he saw 
Kelley in tho very early part of April, then of course, his whole testimony 
is worthless insofar as it establishes a fact that Kelley had seme money on 
April the 30th is concerned, because obviously Kelley had tho money be- (238) 
fore April the 25th, Certainly the 25th of April is not tho very early part 
of April and if he had enough money to buy an automobile prior to that date 
it only should act not in the vise and fashion that is sought to bo acted 
upon by you — by the prosecutor, but as to show you that the man would 
have less reason to conanit an act of robbery# 

Now,: ladies and gentlemen of the jury, vo won 1 1 prolong our argu • 
ment. I think that you have heard today the testimony of the two doctors. 

They have been vigorously cross-o::aminod and castigated, attempted to bo 
disproven, but I say to you, ladies and gentlemen of tho jury, this defend¬ 
ant, Stephen Kelley, did not select his doctors. 

lie did not ask to be examined by these doctors but when it happens 
that the doctors selooted by the court find him to bo of unsound mind — I 
say to you, ladies end gontlomcn of the jury, unloss the prosecution lias 
been able to disprove that testimony beyond a reasonable doubt and to estab¬ 
lish that this man on April 25th, 1552, was sane beyond a reasonable doubt, 
then it is your duty to acquit this defendant. 

There is always a burden of proof on tho Government in a cr im i n al 
case and in this type of case there is an additional burden. There is tho 
burden of proving this defendant sano beyond a reasonable doubt on the date 
that the offense allegedly was commit tod. 

Now, if the Government does not do that, it thon becomes your (235' 
duty, ladies and gentlemen of the jury, to find this man not guilty by reason 
of insanity. 

And I say to you in all candor that tho Government has not evon 
made any semblance of an attempt to prove that the man was of sound mind on 
tho date in question. And so, as I see it, ladies and gontlomcn of tho jury, 
vhon you go to your jury room this evening or tho next day, I believe that 
your question to ask yourselves, to ask your conscience, is not whether or 
not this defendant has proven anything but whether or not beyond a reasonable 
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doubt the Government has shcrjn, number cno, that ho was sane beyond a (239) 
reasonable doubt, and number tuoj that bo committed the crime in the fora 
and fashion as alleged by tbo Government $lsg beyond a reasonable doubt. 

I am sure, ladies and gentlemen of tbe jury, that you will take 
this duty seriously and I am sure that when you roach your verdict it vill 
be a proper one, one of not guilty. 

Thanh you, 

I-S. HANTMAN: May it please the Court, membors of the jury: Our 
procedure gives mo an opportunity to answer arguments aado by counsel, as 
he told you when ho began his argument. 

Counsel reminded you, members of the jury, that Kelley didn’t (240' 
choose his doctors, that his doctors were appointed by tbo court. u ell, 
that is true. That is true, members of the jury. This court did appoint the 
doctors to make an examination of Stephen Kelley. 

The examination, of course, is to determine his then present 
mental competency. They wore requested to examine the dofondant, Stephen 
Kelley, with respect to his mental competency - not guess at it. I say to 
you their opinions concerning tho length of time they spent with him, what 
they did in the nature of an examination is little more than a guess. 

Now, it developed as a result of the testimony of those two 
doctors, as counsel has stated, that Kelley at that timo — now, this is 
July 1G, 1952 — was found to bo of unsound mind or so mentally incompetent 
as to be unable to understand the proceedings against him or to assist in 
his own dofenso. And that was, as I say, on July 18th, but we are concerned 
here and now based on the defense raised by Mr. Harris in behalf of his 
client. Hr. ICelloy, with respect to the montal competency of Stephen Kelley 
on April 25th, 1952, which I daresay is approximately three months earlier. 

And that is why I say to you, members of tho jury, Mr. Harris in¬ 
dicates that I term the testimony of tho two doctors "worthless'' — I didn't 
want to be that crude but he has used the word and so be it. 

Those doctors didn't do one single solitary thing to oako a (241 

j 

definitive diagnosis of tho mental competency of Stephen Kolley. Certainly 

nothing that could in any way be takon with a certainty with respect to his 

mental competency on April 25th, 1952. You have one doctor saying, well, ho 

has been psychotic from a few months to a few years; you know, stretch that 

or contract it at will. And you have tho other doctor. Doctor Porrotti, who 

says, "Veil, I can only say sometime becauso that is what I said three years 
ago :; . 
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How, what has the Government attempted to dc to overcome '241) 

this so-called export opinion on tho part of Doctors Gilbert and Porrotti? 

Vo brought you tho two peoplo who wore in closest contact with Stephen 
Kelley during tho time that ho is supposed to have committed this offonso. 
Here you got those two doctors who first examined Kelley on July 5th and 
July 12th as far as Doctor Gilbert is concerned, and Doctor Porotti only on 
one occasion, July 12th, all of which, as I sey, is about two and a-half 
months after this happened. 

Vo can’t roly on that to determine Kolley f s montal competency ou 
.April 25th, 1S52. So we tall to Mr. Lesser here. Ho says he was with him 
on April 30th, five days after this is supposed to have occurred and if there 
was any doubt about the date, members of the jury, there is in evidence (242) 
in this case several documents pertaining to tho purchase of this car but 
tho car ordor and bill of sale says 4/30/52. It is signed by Mr- Lesser in 
the nemo of Irving Macklin on 4/30/52. 

The various documents in this case pertain to the same date 
application for certificate of trtle for motor vehicle, 30th of April, 1952. 
And it may well bo as counsel has said in — in fact tho witnesses admitted 
that on prior occasions he may have said that he sav him in the early part 
of April, 1952, but the facts indicate and, as he said, in this case his 
recollection now is that it was late in April and the documents would bear 
that out. 

So here is Mr. Lesser who had a conversation with Kelley for 
several hours. Here are these two officers who on May 12th and May 14th had 
subsequent conversation with Kelley. He doesn’t give any indication of being 
of unsound mind, not to them he didn’t. 

Ask yourselves this, Vhy is it that Kelley will tell Gilbert and 
Porrotti, ,; I hear voices. I see things. People are after mo. They are going 
to kill me-. But he never says those to Mr. Lesser or the police officers. 

I submit to you, members of tho „ury, it would carry no weight for Kelley 
to say those things to Mr. Lessor or the police officers. It would go far 
particularly if Kelley knew that there was a lunacy inquisition pending at 
that time to just keep acting out his part, as I say, to you members of (243/ 
the jury ho did at that time. 

^nd remember the only adjudication at that time was that he was 
of unsound mind on July 18th. It is only their opinion now that — their 
educated guess, if you want to call it that — that Kelley was of unsound 
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mind on April tha 25th* But we, I submit to you members of the jury, 
have ovarcomo that by the testimony of the three people who appeared here 
and testified. 

to. Harris §aid the Government has no corroboration in this case 
other than what Filkins has said. Fell, that is just not true. You can attach 
whatever weight you think fair and proper under the circumstances to the 
testimony of anyone but may I remind you, members of the j'wy, that hare 
you have Lonnie Hamilton. Fhat possible motive does that man have to come in 
here and lie? Vhat docs he stand to gain out of this thing? 

He says quite candidly and fairly "I can't identify Stephen Kelley 
as being the one but I can tell you this: Ee is the same height, same weight, 
the same build, same complexion-. And how does it happen in the light of 
Wilkins 1 admission to the police concerning his participation- Stephen Kelley's 
participation, that — in this event — that Filliam Queen comes along right 
after that and dovetails right in with it point for point where they were 
picked up, where they were taken to; the fact that Queen went around (244; 
the block; took them back to North Capitol and Rhode Island right near this 
tourist home, which is where Kelley vas arrested. 

How does that happen, if it wasn’t true. So don’t be bsmboosled by 
the fact that the only corroboration that we have in this case is vhat Vilkins 
said. And by the way, where did Kelley get the $1,350 to buy this Cadillac? 

So I say to you, members of the jury, weigh the facts in this case. 
Weigh them and weigh them carefully. Consider the testimony of the particular 
individual, what he said, what he based it on. Apply to those facts the law 
as His Honor will instruct you. and a verdict that will do justice to this 
defendant, justice to the District of Columbia, and justice to the Chesapeake 
and Potomac Telephone Company would be one of guilty as charged in tha one 
count indictment for robbery new pending against Stephen Kelley. 

Thank you. 

THE COURT: Ladies and gentlemen of the jury, because of the lateness 
of the hour I am not going to charge you in this case until tomorrow morning. 

I caution you not to discuss the facts in the case with anyone, the mem¬ 
bers of your family, or anyone else until you return to the courtroom tomorrow 
morning. 

If by any chance there is any reference to the trial of this case 

in the newspapers you should not read those accounts nor should you (245) 

listen to any news broadcasts that might contain any reference to the trial of 
this case. 

(Thereupon adjournment was had at 3:50 p.m.) 


THE COURT'S CHARGE TO THE JURY 
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TI-2 COURT! Ladies and gentlemen of the jury: It is now the Court 1 s 
responsibility to instruct you as to the law that will govern you in reaching 
your verdict in this case. It is, of course, your responsibility to accept 
the law as it is outlined to you by the Court. 

I knew you will recall the Court's previous instructions in earlier 
cases in which I have pointed out to you that the closing arguments of the 
attorneys do not constitute evidence in the case, nor are counsel’s recollec¬ 
tion of xh8 evidence binding upon you. 

TJhen you retire to the jury room you will take with you a copy of 
the indictment which has been returned by the Grand Jury in this case. 

An indictment is not evidence against a defendant. This indictment 
is not evidence against this defendant* The purpose of the indictment is to 
inform the defendant of the charge which has been preferred against him, the 
charge which he must answer when he comes into court. 

Remember then that this indictment is not entitled to any probative 
value in your deliberations. 

The indictment in this case is drawn in’-one count. It charges the 
crime of robbery. It is charged that on or about April 25, 1952, within the 
District of Columbia, Lewis J. Vilkins and Stephen S. Kelley, by force (247) 
and violence and against resistance and by sudden and stealthy seizure and 
by snatching and putting in fear, stole and took from the person and from 
the immediate actual possession of Joseph A. Corbey property of the Chesapeake 
and Potomac Telephone Company, a body corporate, of the value of about 
$1,014, consisting of the following: $1,014 in money. 

As you have been told by counsel in the case, the charges against 
the defendant, Lewis J. Vilkins, have been disposed of. You have no interest 
or concern in them or in their disposition. The case that you are concerned 
with pertains only to the defendant, Stephen S. Kelley. 

The crime of robbery is defined in the District of Columbia 
Criminal Code as follows. * r noe‘ er by force or violence, whether against re¬ 
sistance or by sudden or stealthy seizure or snatching, or by putting in 
fear, shall take from the person or Immediate actual possession of another 
anything of value, is guilty of robbery. 

As you knew, the defendant is presumed to be innocent. This means 

that ’the defendant comes into the courtroom cloaked in the mantle of innocence. 
This mantle remains about his shoulders until the Government has proved his 
guilt and proved his guilt beyond a reasonable doubt. 
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This means, in effect, that there is no burden upon the (247) 

defendant to prove his innocence because he is presumed innocent, hut (246; 
the burden of proof is upon the Go^arnment to establish the guilt of the 
defendant beyond g reasonable doubt* This means that ug&tss the Government 
proved that this defendant committed each and every element of the offense 
with which he is charged then you, the jury, must find the defendant not 
guilty. 

As I said to you a accent ago, the burden of proof is upon the 
Government to prove the defendant guilty beyond a reasonable doubt but not 
beyond all doubt whatsoever. In other words, the Government must prove the 
defendant guilty to a moral certainty, but not to an absolute certainty. 

As its name implies, a reasonable doubt is a doubt predicated, 

i 

that is, based, upon reason rather than one founded on sympathy, prejudice 
or some emotion. 

Proof beyond a reasonable doubt means simply this. If after a 
fair and impartial comparison end consideration of all of the evidence in 
the case, the evidence offered by the Government and by the defendant, you 
can truthfully say to yourselves that you are not convinced of the defendant’s 
guilt, then you have a reasonable doubt and your verdict should be not guilty. 

But if after you ma?:o this fair and impartial comparison and con¬ 
sideration of all of the evidence in the case you can truthfully say to 
yourselves that you have an abiding conviction of the defendant’s guilt, 
such as you would be willing to act upon in the more important and (249) 

weighty matters in the course of your cam daily lives, then you have no 
reasonable doubt and your verdict should be guilty. 

i 

In determining whether the Government has established the charge 
against this defendant you must consider and weigh the testimony of all of 
the witnesses who have appeared before you, the witnesses for the Government 
and the witnesses for the defendant. 

You are the sole judges of the credibility of the Witnesses* This 
means that it is your responsibility to determine which witnesses you ere 
going to believe and to what ertent you are going to believe them. 

In determining how much credence, how much credibility you will 

givs to the testimony of each witness you have the right to considsr th3 

demeanor of the witness on the witness stand, his manner of testifying, 

whether the witness inpresses you as having an accurate memory and recollection 
of the facts about which hs is testifying, and whether the witness indicates 
any interest in the outcome of *the case. 


136 


You may consider also whether any witness has indicated any (24$) 


favor towards the Government or any prejudice towards the Government or any 
favor or prejudice towards the defendant. 

In addition, you have the right to draw upon all of the ex- (250) 
periences of your past lives and to "bring into your consideration any and 
all factors that you have learned to be important in reaching the decisions 
which you have to make from day to day as to whether people are telling you 
•the truth or are telling a falsehood. 

If you believe that any witness wilfully testified falsely as to 
some material fact concerning which fact that witness could not possibly be 
mistaken you are then at liberty to disregard the entire testimony of that 
witness or any part of the testimony of that witness. 

In connection with the trial of this case the Court has permitted 
two expert witnesses to testify. Doctors Gilbert and Perretti were qualified, 
in the Court's opinion, to express opinion about matters within their par¬ 
ticular' field of education and 'xicwledge. 

As I am sure you all know, a witness is not normally permitted ever 
to express an opinion on the witness stand. The witness must testify as to 
facts which he sew or heard. lie cannot draw any conclusions from those facts 
or express any opinions. 

One of the few exceptions to this rule is in the case of expert 
witnesses who are men or women who, in the opinion of the Court, have some 
special qualifications in a field in which the average layman has limited 
knowledge. 

As a result, when the Court recognizes a witness aa an expert (251) 
witness ‘chat witness is then allowed to express his opinion as to a particular 
subject that is of interest in the trial of the current case. 

It was for this reason that the Court permitted Doctors Gilbert and 
Perretti to advise you of their opinion of the mental condition of this 
defendant in July and April of 1952. 

It is a rule of evidence that jurors are not bound to accept the 
opinion o_ expert witnesses. The jurors should consider carefully the testimony 
given by the expert witness. They should consider all of the factors which I 
have enumerated in evaluating the credibility of the witness. The jurors 
should consider the reasons which a witness gives for the opinion which he 
forms. 
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In other words, give the testimony of the expert witness very (251) 
careful consideration but you are not bound to accept it* I think the reason 
for this rule of evidence and of legal procedure is an obvloUI one. 

If jurors t© accept the opinion of an expart yitnoss, 

particularly in a case of this hind, there would be nothing for the jury to 
find. The jury would be bound by the opinion of the expert witness and the 
returning of a verdict would be purely a matter of form. 

I emphasize then that you are not bound to accept the testi- (252' 
mony of the expert witness or witnesses. You should not reject this testimony 
capriciously or arbitrarily but you. should give very careful consideration to 
the impression and the impact that the witnesses make upon you as witnesses. 

And then you may, in your discretion, accept or reject the testimony 
of the expert witnesses. 

With reference to the matter of witnesses, there is another point 
in this case and that is that the defendant did not take the stand and testify 
in ins own behalf. 

Tlie Court ins tructs you. that no inference of guilt arises from the 
failure of a defendant to tabs the witness stand and testify. The law provides 
that defendants in criminal cases may or may not take the witness stand, as 
they see fit. 

Obviously it would be ini air to say to a defendant in one breath, 

"You don’t have to take the witness stand if you don’t want to take the stand", 
and in the next case to say that there is some inference of guilt connected 
with failure to take the stand. 

Consequently, the Court points out to you that the failure of the 
defendant to take the witness stand does not create any inference or presumption 
of guilt whatsoever. 

The defense in this case is that of insanity at the time of the com¬ 
mission of the offense. The crucial date in your deliberations is April the 
25th, 1952. The question or one o 1 the questions raised by the defense (253) 
in this action is as to the sanity of the defendant on that date, and you must 
remember in evaluating all of 'the testimony with reference to the sanity or 
insanity of the defendant that 'the date in which you are interested is the 
date upon which the crime was allegedly committed. That is April the 25th, 1552. 

It is claimed in behalf of this defendant that he did not have the 
mental capacity to conanit the crime with which he is charged because it 13 
alleged that he was insane at the time of the commission of the act. 
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Of course, every person is presumed to be sane until the (253) 

contrary appears. This presumption is based on human experience. Hcvever, 
this does not mean that the burden of proof is on the defendant to prove 
insanity, As soon as some e 1 idence is offered t£at the defendant was legally 
insane at the time of the act the presunjgtion of sanity vanishes from the case. 

The burden is then upon the Government to establish the sanity of 
the accused, that is, the defendant in the present case. 

In other words, on the issue of insanity or mental incapacity, as 
it is otherwise called, just as on every other issue in the case, the burden 
of proof is upon the Government a: d that burden must be sustained beyond a 
reasonable doubt. 

The law defines insanity and insanity must be within the (254) 

le^al definition in order to justify the conclusion that a person is not 
responsible for his actions. Tne law in the District of Columbia states 
that an accused is not criminally responsible for his unlawful act if the 
unlawful act was the product of mental disease or mental disorder. 

The word "disease is used in the sense of a condition which is 
considered capable of either improving or deteriorating. "Defect- is used in 
the sense of a condition which is not considered capable of either improving 
or deteriorating and which may be either congenital or the result of r.njvry 
or the eifect of some physical or mental disease. 

The law does not say that every person who suffers from a diseased 
or defective mental condition is excused by the law for any crime that he 
may commit. Mental abnormalities vary greatly in their nature and intensity 
and in their effects on the character and conduct of those who suffer frou. 
them. 

Where a person, suffering from a mental abnormality, commits a crime 
there must always be some livelihood that the abnormality has played some 
part in causing the crime. And, generally speaking, the more serious the 
abnormality the more likely it must be that the crime was caused by that 
mental disorder. 

But only if you, the yry, find that the criminal act was the 
product of mental disease or mental defect may you find the defendant (255) 
net guilty on the ground of insanity. It is your function to determine from 
all of the evidence, including the expert testimony, not only whether the 

defendant suffered from an abnormal mental condition but also whether the 
nature end extent of any condition from which you may find him to be suffering 
were such as to relieve him under the law of his criminal responsibility. 
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Thus, if you find boyond a reasonable doubt that he consent tad (255) 
the crime with which he is charged but you also find beyond a reasonable 
doubt taat at the time he coiiiuitted the crime he vas suffering from a 
diseased or defective mental condition you must then consider the further 
question: v as the act caused by this mental abnormality, by this diseased 
or defective mental condition? 

Sven though you find beyond a reasonable doubt that the defendant 
was suffering from such a mental condition at the time of the crime you may 
find him guilty if you also believe beyond a reasonable doubt that the 
defendant did not act because of or as a result of this mental disorder. 

In arriving at your verdict you may find it convenient to consider 
the questions before you in the following order: First; Do you believe beyond 
a reasonable doubt that the defendant committed the act alleged in the in- 
dictment? If you do not so find, then, of course your verdict will be not 
guilty and there is nothing further to consider. 

If, however, you find beyond a reasonable doubt that the de- (25o) 
fendar.t did commit the crime charged you must then consider the defense of 
insanity at the time of the commission of the crime; that is, you must 

j 

determine from all of the evidence under the law, as I have instructed you, 
whether the defendant at the time be committed the crime was legally insane. 

If you find that the defendant committed the act charged but that 
he was insane at that time, then your verdict should specifically state such 
a finding; that is, your verdict should be not guilty on the ground of 
insanity, and not just 11 not guilty". 

Tills is an important point, ladies and gentlemen of the jury. The 
law in the District of Columbia specifically and affirmatively requires 
that whenever a jury returns a verdict of not guilty because of the de¬ 
fendant's insanity the jury's verdict must say not guilty by reason ox insanity. 

I nay be able to point up these rather involved points in the defini¬ 
tion of la^al insanity by reading to you the same provisions of the lew 
phrased in somewhat different language. 

You are instructed that in this case the defendant, Kelley, has 
introduced evidence that on hpril ‘the 25th, 1952, the date of the crime 
alleged in the indictment herein, 'the defendant, Kelley, was insane. (257) 

If there is a reasonable doubt in your minds as to whether or not 

the defendant was sane on April 25th, 1952, then it is your duty to find the 

defendant not guilty by reason of insanity. 


If you find that the avid once as to the defendant, Kelley’s (257.) 
sanity on April 25th, 1952, is equally balanced, that is, that the evidence 
as to sanity and the evidence as to insanity on the said date are equal, 
then it is your duty to find the defendant, Kelley, not guilty by reason of 
insanity. 

The reason for this instruction is that the Government has not 
proved their case then beyond a reasonable doubt. 

Before you find the defendant, Kelley, guilty of the crime alleged 
in the indictment herein, you must find that the defendant, Kelley, was 
sane on the date of the commission of the said offense beyond a reasonable 
doubt. 

You are instructed that in this case the burden of proof is upon 
the Government to establish the sanity of the defendant, Kelley, on the date 
of the offense alleged in the indictment beyond a reasonable doubt, and that 
if the Government does not prove the sanity of Kelley on such date beyond 
a reasonable doubt it is your duty to find the defendant, Kelley, not guilty 
by reason of insanity. 

You are instructed that it is the law that when it is once (25C) 
established ‘chat a person has been adjudged mentally incompetent, the pre¬ 
sumption of sanity no longer exists and in its place there arises a presump¬ 
tion of lac!: of mental capacity, and the burden of proving sanity devolves 
upon the Government. 

You are further instructed that there is no crime without intent 
and there can be no intent without a sound mind. Therefore, the Court in¬ 
structs you that if you believe that at the time this offense was committed 
the defendant was than insane, it will be your duty to acquit the defendant 
by reason of insanity. 

You are the sole, the exclusive judges of the facts in this case. 

You are admonished not to permit your judgment, your reason, or your in¬ 
telligence to be swayed by prejudice p by bias or by ill will. You are not to 
be influenced by your feelings or by your emotions. 

Your verdict is to be reached in accordance with the solemn oath 
you tool: that you would well and truly try this case and a true verdict 
render in accordance with the e-'ldence and in accordance with the law as 
it is given to you by the Court. 

You must consider this matter deliberately and carefully in the 
light of the instructions which I have given to you. In reaching your decision 


an this case, you must us© the sa .03 approach, the same common sense (258) 

and the same intelligence that you would use in determining any ia** (25S' 

portant matter in the course of your own daily lives. 

Your verdict, of course, must be a unanimous one. In other words, 
all twelve of you must concur in your verdict. You may return in this case 
any one of three possible verdicts; either guilty, or, not guilty by reason 
of insanity, or not guilty. 

THE COURT; Will counsel approach the Bench? ($60) 

(At the Bench;; 

THE COURT; Does the Government request any further charge, Hr. 

Hantaan? 

MR. KArtTMAN: No, your Honor. 

THE COURT; Do you have any objection to the charge as given? 

IiR. HANTMAN: No, your Honor. 

j 

THE COURT; Mr. Harris, do you request any further charge? 

Ill. HARRIS: I thinlc your Honor should charge on circumstantial 
evidence, and I thinfc your Honor should charge on the fact — on the lew, 
rather, that a presumption may not ha based upon a presumption, but rather 
the presumption, or, rather, the facts upon which the circumstantial evidence 
are based must of themselves be first established. 

I would object, your Honor, to that part of the charge wherein your 
Honor said words to this effect, :; I emphasize then that you are not bound 
to accept the testimony of expert witnesses". 

I believe that your Honor mentioned that at least 
times and that there was undue emphasis on that. 

THE COURT: The Court will not charge on circumstantial evidence in 
the case because there is some testimony, direct testimony, of the witnesses 
allegedly seeing the defendant at the scene of the crime. (261) 

The Court will admonish the jury that if anything has been stated 
in varying or different ways no emphasis thereon is intended by the Court 
and none must be inferred by the jury. 

i 

Do you have any other objection to the charge as given, Mr. Harris? 

MR. KARRIS: No, your Honor. 

THE COURT: Very well. 

til. HARRIS: Your Honor, after the charge to the jury may I be 
excused for one hour? 


three or four 
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TI-jS COURT: Certainly. One hour, Mr. Harris? Vhat do you have, (261) 
another trial or what is the situation? 

ijR. IIARRJS: I have a uatter before the Corporation Counsel in 
i runic ipal Court* 

TH3 COURT: Can you leave a number where we can call you if — 

l£l. HARRIS: You can always reach me by calling the Municipal Court, 
the Corporation Counsel*s office. I will be there. 

T;3 COURT: Very well. 

(Thereupon counsel for 'the respective parties resumed their places 
before ‘the Court and the jury and then following occurred:) 

TH2 COURT: If in the course of the Court's charge the Court (262) 
has stated any principal in a variety or different ways the Court does not 
mean thereby to place any emphasis upon that point* 

You must accept the Court's charge in its entirely and not looh to 
any one sentence. If, I repeat, the Court has appeared to emphasize any point 
by stating it in varying ways or repeating it the Court does not intend to 
put any emphasis on that point and you must not draw any conclusion of any 
emphasis on the part of the Court. 

Upon reaching the jury room you will select one of your members to 
serve as foreman. The foreman trill preside at your deliberations and speed: 
for you in advising the Court cf your verdict. 

The jury may retire, iir. Marshal. 

(Thereupon the jury retired at 10:29 o'clock, a.m.; 

(In Chambers:) (263) 

TH2 COURT: "The jury requests clarification on the following points 
of law stated by Judge Tam in his charge to the jury'. 

The Court is reading from a note received from the jury* On the 
one hand the Judge stated that if the jury finds that the defendant was of 
unsound mind during the time when the crime was conmitted then it is their 
duty to find him not guilty by reason of insanity. On the other hand, the 
Judge also brought out the point that, two, if the jury finds that ‘ifie de¬ 
fendant '/as insane at the time when the crime was committed but that the 
crime was net caused by the defendant's insanity, then it is the duty of the 
jury to find him guilty.'* 

Of course, the Court's charge is talren from the last two or three 
Court of Appeals' opinions in which they bring in this element of causation, 

I quoted the view of Justice Bazalon, as I recall it, verbatim in the charge. 
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I must confess that when I read.it I didn't knew what it means myself. (263) 

So -chat I am not surprised that the jury doesn't understand it 
because obviously the difficulty arises frog the fact of trying to determine 
how tlie insanity caused the commission of the cjrime. It seems to me that the 
proper thing for the Court to do is to advise the jury in very simple (264) 
terns that if they find that the defendant vas of unsound mind at the time 
that the crime was committed then it is their responsibility to find him 
not guilty by reason of insanity. 

l'£t. HARTMAN: Well, aren't you in so doing. Judge, eliminating the 
causal factor which is mentioned in the opinions? 

TH2 COURT: The Court is eliminating it at this point because I 
can't enlarge on it to explain what it means. I don't know how to explain to 
the jury what type of insanity or how insanity causes a man to hold up the 
Chesapeake and Potomac Telephone Company at nine o'clock at night. 

I£U HARTMAN: Veil, it seems to me. Judge, although the note from 
the jury is not framed in the form of a question, that there is sotas element 
cf doubt in their minds as to which course to pursue based on your Honor's 
instruction with respect -to t!he lew of insanity. 

I think it would be proper for your Honor to repeat your Honor's 
instruction on insanity as you originally stated it to them. Apparently 
some of them do have this matter of causation in mind. Others do not. I 
think if your Honor were to repeat it and allow all jurors to hear your 
Honor charge with respect to insanity again that they can then make a proper 
determination and proper disposition of the case against Stephen Kelley. 

T.Z COURT: They request ‘clarification on the following (265) 

points oi levr is what they say. I don't know how to clarify causation. I 
have told them what the Court of Appeals said. I didn't attemp to explain 
what it means because I don't know myself. 

1*1. HARTMAN: Veil, I don't think your Honor should attempt to ex¬ 
plain what it means, but as I hear what your Honor has read, some of tnem 
appear not to be certain whether causation is or is not an element. 

T.Z COURT: There is no doubt about it. They say that the Judge 
has said this. They want it clarified and that is my problem to clarify 
something that I don't understand myself. 

It seems to me that the practical approach to the problem is to 
tell thorn -that if the man was of unsound mind at the time of the commission 
of the o-fense then they should find him not guilty by reason of insanity. 


i 
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HR. KAliTHAN: Veil, I say this most respectfully but 1 think (265) 
if your Honor does that you are extending a benefit to Stephen Kelley which 
no other defendant gets under the lay of insanity. 

I thirl: all your Honor should do actually, and I have said this 
before so I don't gueas I am contributing anything at this point, is to 
possibly ash the jury if they desire you to read any of the law of insanity 
for them. 

TH2 COURT: I read the note to you. It says, :: The jury requests (266) 
clarification on the following points of lav as stated by -'lie Judge in his 
charge”• 

I am quite pleased and quite surprised that they quote it as ac¬ 
curately as they do. Sane one of them must have been paying some attention 
to the charge. But they ash for clarification as to what distinction is 
between being of unsound mind at the time - crime was committed and the causation. 

As I say, I can't define causation. I don't know what the Court of 
Appeals means by it. I don't know how to tell the jury what it means to say 
that the insanity must cause the commission of the crime. Do you have any 
suggestions as to how the Court can clarify that point? 

Mi. ILiiTIiAN: I was going to merely observe to your Honor that in 
this case there actually is no evidence that the insanity did cause or did not 
cause the commission of the crime on either side. 

TILS COURT: I don't knew hew you could ever have this. Veil, this is 
academic. There is no use in discussing this. But I think that the Government 
is somewhat handicapped by the step that the Court has to take in this situa¬ 
tion but I -think I have to do it. 

I will tell them that if the defendant was of unsound mind at the 
time the crime was committed they should find him not guilty by (267) 

reason of insanity* 

Hi. :ri!TiiAN: Veil, I can't argue with your Honor. 

TILS COURT: I invited you in for some suggestion because they as!c for 
clarification ancl I admit my inability to clarify it because I don't know 
what it means. 

HR. lilTi-AN: Your Honor wouldn't consider asking them if they want 
the instruction re-defined? 

TI-LS COURT: I don't think it is called for by -ilia rather accurate 
quotes that they give of the Court's charge. 
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MR. HANTMAN: I was just looking through my manual hare to (257, 
see if there is anything in here on the law of insanity that would assist 
your Honor in helping the jury reach a proper verdict in this matter. 

THE COURT: Go ahead. Do you have gny views in the maanuhile, Mr. 

i 

Harris? 

MR. HARRIS: No, I was quite relieved that tha jury did not ash that 
question — that I thought it was — because I believed they ashed that 

i 

same question in the previous trial of this case or some other case that I 
had and the judge refused to give them any instruction on that whatsoever. 

And the defendant was found guilty. 

THE COURT: I generally when I used this charge use a paragraph that, 
of course, if they find the defendant not guilty by reason of insanity the 
appropriate steps will be tahen to hospitalize him, but in the present case 
we have an adjudication of sanity or he wouldn’t be on trial. (2So) 

MR. HAHTMAN: I have here, your Honor, what appears to be the 
quotation of the suggested charge under the Durham decision itself, and it 
seems to me that maybe the language there used would assist this jury. 

THE COURT: This is the language which the Court used. I defined — 
MR. KANTMAW: I — 

THE COURT: Excuse me. I used this. This is verbatim. Defect means — 
MR. HAiTIMAN: Yes, I lenow you did. I was re-erring specifically to 
the paragraph at the bottom, your Honor. 

THE COURT: This is substantially the Court’s charge. 

MR. IDUTMAN: I recognize that it is substantially. 

THE COURT: I regret that we can’t do more about it but I will tell 

i 

tlia jury if -they find the defendant of unsound mind during the time that the 
crime was committed they must find him not guilty by reason of insanity. 

Give that message to the jury, Mr. Marshal (indicating). 

This will be off the record. 

(Thereupon there was then a colloquy between the Court and 
counsel which the Court directed be not recorded.' 

(End of Chambers conference.' (2S5) 

(Upon advising the Court, through the Marshal, that it had reached 

i 

a verdict, the jury returned to the court roan where in the presence 
and hearing of the defendant and of counsel the 

VERDICT OF THE JURY 


was announced as follows: 


(269) 


TEE DEPUTY CLSPJC: Mr. Foreman, has the jury agreed upon a 

verdict? 

THE FOREMAN OF THE JURY: They have. 

THE DEPUTY CLERIC: Uhat say you to the defendant, Stephen Kelley? 

THE FOREMAN OF THE JURY: Guilty. 

THE DEPUTY CLERIC: Members of the jury> your Foreman says that you 
find the defendant, Stephen S. Kelley, guilty and that is your verdict so 
say you each and all? 

(No member of the jury indicated any dissent.) 

THE COURT: Ladies and gentlemen of the jury, you are discharged 
until 9:45 tomorrow morning. The case of the defendant, Kelley, will he 
referred to the Probation Officer for pre-sentence investigation. 

(Thereupon the instant hearing was concluded*) 

Monday, July lb, 1955 (207) 

MOTION FOR ACQUITTAL AND/OR NSN TRIAL in the above-entitled case before 
the Hon. Edward A, Tamm, Judge. 

APPEARANCES: 

On behalf of the United States: 

Alfred Hantman, Esq., Ass’t. U.3. Att’y. 

On behalf of the defendant: 

DeLong Harris, Esq. 


: PROCEEDINGS 

MR. HARRIS: Your Honor, I would like to address myself first to the 
proposition that in no event is an accusator’s statement made in the presence 
of an accused while he is in custody admissible against him. Since last 
arguing this proposition to Your Honor I have done some considerable research 
on the proposition, and as Your Honor probably knows better than I do, -chare 
is, in so far as the states are concerned, a wide divergence of opinion as to 
whether or not such a statement is admissible. (211) 

However, in so far as the Federal Judiciary is concerned, and specifically 
the third, fourth, sixth and eighth circuit courts of appeal, they are all in 
accord with the proposition which I now advance to Your Honor and which I 
advance more than with an ordinary degree of sincerity. If there be other 
Federal circuits holding to the contrary view, I have been unable to discover 
such cases. 
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In the seventh circv.it there was a case I believe called Ogan (2og) 

wherein the proposition cane up for discussion but was not decided because 
of other considerations, and they went off on a tangent as to the cir¬ 
cumstances surrounding the alleged accusatory statement and whether or not 
there was a duty under all the circumstances on the part of the defendant 
to specie. 

I say to Tour Honor this. This case is perhaps a little apart and aside 
from the ordinary one involving this proposition because, as Your Honor will 
recall, the defendant did not remain silent, did not acquiesce in what was 
being said, but he made a statement, and of course the cases hold that 
certain statements of an evasive nature, or an attempted e:rplanation short 
of an explanation, are in the same position as complete silence. But in the 
case of defendant Kelley he said words to the effect — I have forgotten the 
exact words — he would not mal:e a statement until he had consulted 
a lawyer. (2CS) 

THE COURT: Didn't he say something more. Hr. Harris? 

MR. HARRIS: Well, that was made in the presence of the co-defendant Vilrin, 
Then there came a time when later he was again ashed to male a state¬ 
ment and it doesn't clearly appear whether Vilhin and everybody were still 
there. He said, "I am not going to say anything to send myself to jail," 
which certainly was his constitutional right. He didn't say it in the flowery 
language of Chief Justice Marshall, perhaps, but certainly the fundamental 
tenet, the fundamental principle, he was not going to mabe a statement and 
send himself to jail, is sound constitutional lav. 

In that connection. Your Honor, in the case of McCarthy and Cody versus 

{ 

United States — this is a case in the sixth circuit, found at 25 F. 2d page 
2$b, and I am about to read from page 29S. 

There is a discussion exactly on point in this case as to whether or 
not there is a duty on the part of the accused to sped. 

This is what the Court said: 

Only under peculiar circumstances can there seem to be any duty 
then to spear. 

I 

That is referring to a statement made of an accusatory nature while the 
accused is in custody. And then these are the words: 

Laching such circumstances, to draw a derogatory inference iron (290) 
mere silence is to compel the respondent to testify. And the customary 
form of warning should be changed and the respondent should be told. 
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i: you do not (290) 


•‘If you say anything, it will be us ad against you, 
say anything, that will be used against you." 

I say to You? Honor ‘that these words, spohen by the court in per curiam 
dacision are the same situation that the defendant Kelley was in. He was not 
told anything at all. lie was just ashed, ••'Hhat did you say about the Fillin's 
statement?" 

And he said, "Fell, I want to see a larger before I mala a statscent.•• 

And later he says, “I an not going to say anything; you will send me to jail." 

Stephen Kelley was not told that any statement made might be used against 
him, nor was he tolc’ that, • If you don’t deny this, we are going to introduce 
Fillin'c confession and send you to jail.-* 


Kelley probably would not have understood that in any a ,r ent. And the 


sixth circuit 


and I say the McCarthy decision is still the law in so far as 


the sixth circuit is concerned and in so far as my research has been able to 


disclose it has not been overturned. 

Your Honor perhaps is most familiar with what I believe to be the leading 
Federal case on the subject, and this is called Yep against United States, 
and it is a decision of the tenth circuit court of appeals, found at (2C1) 
S3 F.2d at page 4-1. The pertinent portions, hot/ever, are found over on page 43. 
And I believe this is the very simple statement of the law, and certainly if 
this be the law, and if the rule in the second, third, fourth, sixth and tenth 
circuits is the law in the District of Columbia, and I say that there is no 
case in District of Columbia exactly in point, then this defendant certainly 
is at least entitled to a new trial, and I would say to Your Honor that ho is 
entitled to a judgment of accuittal at tins time. 


This is what the las/ is in the 


fourth and tenth circuit. 


Reading from 


page 42: 


When one is under arrest or in custody charged with crime, he is 
under no duty to nal:e any statement concerning the crime with which he 
stands charged, and statements tending to implicate him made in his 


presence and hearing by others when he is under arrest or in custody 
although not denied by him, are not admissible against him. 

I say that the Yep case was a narcotic case, and the only defense that Yep 
had was the defense of entrapment, and the court did not pass on the defense 
of entrapment but reversed on the grounds that the accusatory statement made 


in his presence while lie was in custody was inadmissible and so far prejudicial 
to Yupp that the case was reversed and sent o r er for a new trial. (292) 


Nov I have been able to find, Your Honor, a whole host of state (252) 
cases on subject, and in 115 A.L.R. at Volume AJL.L.R., the state cases on 
both sides are gathered, but I believed that the Federal Rule is as I have 
stated to Your Honor* so I will pot eoncem myself with the rules in the 
various jurisdictions, whatever tl\ey may be. 

In passing, I may say in so far as Texas, Oklahoma, I believe North 
Carolina, and a few other states there are numerous cases supporting is” 
proposition, and especially is that true in Mow lorl: in 115 A.L.R., there is 
perhaps a whole column in one of these pages citing nothing but New Yorh 
cases, and the New Yorh cases, I believe. Your Honor, are Vary well reasoned 
and they seem to somewhat tahe the view that I have read to Your Honor in 
*the 1-icCarthy case as expressed by Justice Johnson. 

Not/ there is another federal case which I would commend to Your Honor 
which is not exactly in point because it dealt somewhat with a conspiracy 
indictment. That is ’the case of Eauger against United States, 173 Fed. 

Reporter — that is ‘the first series — page 54, in which the same rule as 
expressed in Yep was laid down* As a matter of fact, I believe the Yep case 
cites the Hanger decision. 

In so far as the incompetency of the alleged declarant in these proceed¬ 
ings, I thinl: that in previous discussions to Your Honor I have covered (253) 
that about as well as I can, that there was no question of the fact that 

i 

Wilhins was incompetent, he was incompetent as a witness, he was incompetent 
for all purposes. 

I believe that iir. Zantman in his opposition to my motion at that time 
set forth the statement that, well, ICelley did hnow that Villeins was incom¬ 
petent, I don't believe it is incumbent upon Xelley to ccttce in and say, well, 
this man was incompetent, he was crazy, and I will he*; prove that he was 
incompetent. 

I believe in that line the Finh(?) case, a state case, a Maryland case, 

21 At. 2nd C33, wherein the matter under discussion was a letter allegedly 
written by one who was later shown to be incompetent at the time is as nearly 
in point a situation as I have been able to discover, and it was held thai 
such a letter, where it was shown to the satisfaction of 'the Court "that the 
writer at the time of the writing was incompetent, should not be used, should 
not be admissible against the proponents in this particular state case. 

There ere a number of state case3 holding the came proposition, and I 

have been unabl 9 . Your Honor, to find one single Federal case treating upon 
■the proposition. 


3ut in all logic and all fairness to this defendant I believe (291) 

that here we have what amounted, as a practical thm„, to a confession of 
a crazy man, and upon some mere technicality the government says, veil, (29 V) 
•this is an accusatory statement, ergo, wo are going to use this co-defendant 1 s 
statement, who has been acquitted by reason of insanity, who has been 
adjudicated, at least two proposition, one of which was before this very 
same court, to be an insane man on no theory whatsoever, to this confession 
be introduced against this man. 

However, on ‘tire -theory that it was an accusatory statement the government 
says, well, we can introduce it. 

I say to Your Honor that under the circumstances of the insanity of 
•the man Villeins, the fact that he has been acquitted, the fact that other 
than the statement itself, "there vas no showing of any concert of action, 
design, as between Wilhin and Kelley, and certainly the rule as would apply 
to a conspiracy indictment would not apply here, where we had a simple 
indictment in which there was alleged a joint participation between Kelley 
and Vilhins. 

Your Honor, I confess that this motion has been called to my” attention 
on Friday at a time when I was about to leave town and I have not been able 
to discover, in fact I haven’t loohod for them, concerning Your Honor’s 
charge in which Your Honor used the words, -‘I emphasize.” 

TEH COURT: Used what? 

IE. HARRIS: The words, - I emphasize. 

TEE COURT: What did the Court emphasize? 

Id. HARRIS: Your Honor used the very words themselves and said, (293; 
-I emphasize,*’ and I don’t remember the enact words following, and saying 
you are not bound by the testimony of expert witnesses. Of course, hindsight 
is always better -than foresight, and as it turned out tne jury disregarded 
the testimony” of the experts, so it can’t be said that this defendant was 
not prejudiced by” those very words. 

Of course, Your Honor at ny request gave an additional, instruction where 
in Your Honor said that no part of the charge is supposed to be emphasized, 
no part of the charge is supposed to tah© precedence over any other part of 
the charge. That f.s all well and good, but I seriously contend. Your Honor, 
that under the circumstances that could not cure the harm that had already 
been done to Kelley when the Court says, •*I emphasize that you are not bound 
by the expert witnesses. 1 -' 


Suppose the court cones bach and says no part of the charge tahes (295) 


procodance over tlie other, I don't even moan to emphasise an;- part of it. 

Your Honor in tailing to the jury, and Your Honor, I must say, gave a very, 
very good charge otherwise, the jury was in rapt attention. Your Honor says, 

-I emphasize this.- And that was lifce striding the cash button on a cash 
register. It rang a ball. And ultimately, some 12 hours later they came bach 
with a verdict of guilty as to this defendant. 

So I say to Your Honor that this defendant was prejudiced by those words, 
and of course there are a number of cases saying that undue emphasis, — 

Your Honor, perhaps, is more familiar with the general rule cases saying (296) 
that any part of the charge that is unduly emphasized a. d where a showing of 

i 

prejudice is made, is reversible error. 

Hut I don't Imow even if I looked in the short time that I had, I don't 
hnow if I could find a case wherein va could find a charge wherein the judge 
sag’s, *‘I emphasise' 1 and then go to the very heart and sc”i of the defendant's 


defense, fie had no defense other than the defense of insanity, and to em¬ 
phasize to the jury that they are not bound by his evidence was, I thinl, 

■to hopelessly prejudice this defendant. 

HR. HAim-Hil: Your Honor. I don't thinl: there is any doubt where a 

I 

defendant is 5 ji tho presence of one who males an accusatory statement against 


him, he sag’s it gust isn't so, the government is precluded from using it, 


That wasn't the situation here. 


It wasn’t the situation at all. 


In this case, as in several ether cases that have been heard on the 
point, the defendant when confronted with a statement of an accomplice made 
some reply other than, as the Stolowsli case in our own Court of Appeals 
said, amounted ’to an unequivocal denial. Kelley didn't do that. Kelley said, 

"I am not going to say anything until I see my law;-er. ;: -had ho followed that 
with, ,: TJhy should I say anything that would send me to jail?" 

I thinl: that is a response to the statement which 'the jury had a right to 
weigh. 

We have in this circuit Diclerson versus United States. My recol- (297) 


lection is it was an assault with a dangerous weapon case, where an accusatory 
statement of one defendant was made in his presence by the co-defondant. It 
was a situation which required a reply, required the co-defendant tc say 
something. He said nothing. So it comes in in that case on the theory of a 
tacit admission. 
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But ve had more than that hero. Her© v© had an actual response. (297) 

I think it was something the jury vas entitled to hnov about. Hanson 
versus United States is a case involving homicide on the high seas. The 
admission was made, my recollection is, on the boat at the time, and then 
was used later in court. The Supreme Court there held the admission was all 
right, I believe on the sar.9 theory that it was a tacit admission by "that 
co-defendant. 

I see no reason why the statement here should not have been admitted. 

I am not familiar with this Yep case that counsel cites, he didn’t 


give the government copy of points and authorities, he said he would file 
them, but I never got wind of them, so I am not prepared to answer that. 

What counsel does say is that Kelley wasn’t told that any statement 
he might male might be used against him. I don’t thin! it is required that 
the defendant be told that any statement he males might be used against him. 

Moreover, Your Honor, I think what we look to when ve seel: to (29C) 

determine whether a defendant's admission or any other statement he might 
male concerning an accusatory statement should be received in evidence, ve 
have to look to his response. Counsel says, well, that we have here is an 
accusatory statement by a crazy man. That isn't the point at all. It isn't 
the statement of the crazy man we are concerned with. Vkat we are concerned 
with is the resgconse of the defendant to that statement. Ve did have one 
here, and I submit to Your Honor that that statement was properly admitted. 


With respect to the charge gi’en by Your Honor in this case, frankly, 
not having a copy of the transcript I at first thought that Mr. Harris 


did not object to Your Honor's charge, but in listening to Mr. Harris' s 


argument I recall now ha asked Your Honor to give an additional charge. Vhen 
he did that Your Honor did everything that is reqv_red under the lew, that 
is, required under Rule 30 of the Federal Rules of Criminal Procedure, to 
correct any defect that Mr. Harris might have thought was inherent in Your 
Honor's instruction, 

I thin!: the w ury had a perfect right to consider the whole of Your 


Honor's charge, the additional instruction Your Honor gave. I think their 
verdict was a proper one, and I think counsel's motion should bo denied. 

THE COURT: Anything further, Mr. Harris? 

HR. HARRIS: Nothing further than the fact that Hr. Hantman does (299) 
not make any distinction as betweon accusatory statements made elsewhere 


and accusatory statements made while the defendant 


is under arrest or in 
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custody, and that is my proposition as advanced in the Yep case, and (299) 

j 

the other authorities that I have cited to Your Honor. It is also that of the 
Bram case in the Supreme Court — Braa against United States, 166 U.S. 552. 
And it tends to indicate that under no circumstances should such a statement 
be admissible where the man is in custody. 

THE COURT: The Court has no recollection of ‘the charge in this case 
other than the fact that I used the verbatim phraseology of the Court of 
Appeals in defining the tests of sanity. Apparently the jury understood them 
better than I did because they were able to reach a verdict, and I am sure I 
didn't understand what I was saying. 

I will, however, review the charge before I pass on this motion. I will 
continue the sentence about one week in order that I may re-read the charge 
on this subject. I will take your motion to chambers. 

(Thereupon, the instant proceedings were concluded.) 

(The defendant in the above-entitled case came on for sentencing (3C0) 
before the Mon. Edward A. Tamm, Judge, at 10 o'clock a.m., Monday, August 1, 
1955, there being present DeLong Harris, Esq., for the defendant and 
Frederick Smithson, Ass't. U.S. Attorney, for the Government, 

THE DEPUTY CLERK: United States versus Stephen S. Kelley. 

THE COURT: Mr. Harris? 

MR. HARRIS: Your Honor having tried this case. Your Honor is familiar 
with the facts and the defense of insanity offered, which apparently was not 
conceded by the jury. 

I personally still believe that this man even at this time is in need 
of help and that Your Honor in sentencing the man saould sentence him to some 
institution offering hospitalization of some sort, and I understand that there 

i 

is a hospital at Springfield, Missouri, which is a Federal penal institution. 

Really, Your Honor, this man was sentenced to a maximum term of 12 years 

! 

imprisonment on November 6, 1953. I would just dislike very much to see this 
man penalized as a result of having appealed his cause. I believe that his 
appeal was just. I point out to Your Honor that under the statutory allowance 
of good time or allowance of days off at the rate of eight days per month, 
this defendant would have been entitled to a total of 1,152 days off of the 
original maximum. In such time his original sentence would have expired. 

THE COURT: How many? 

MR. HARRIS: 1,152, as I recall it. (301, 

THE COURT: In two years? 
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MU. HARRIS: No, four Honor. I am spa airing of his ma.y-i mum tern* 

The maximum term, if there is a sentence in excess, I believe, of eight 
years, these people are entitled to eight days off of the maximum term. 

So that, had he behaved himself, and there is no reason to suppose why a man 
partially hospitalized would not have been entitled to those eight days, his 
original sentence would have expired eight years and ten months from the date 
of the original sentence of November 6, 1552. So that some time in 19S2, had 
he not appealed, he would have been released under ’the statute. 

I would ash Your Honor to take that into consideration, and into further 
consideration, as Tour Honor will recall, at the outset or the opening of 
this trial, an offer was made by the United States if this defendant had 
pleaded, and I believe because of his mental condition he didn’t accept 
that, because he could have now been immediately sentenced to a year, and 
that would have been the end of his responsibility for this crime. 

However, it is not a matter of having his cake and eating it, too. I 
think he was entitled to present his defense. I couldn’t urge it upon him 
because of the considerations I told Your Honor at that time, but I would 
ash Your Honor sincerely to take that into consideration. 

THE COURT: This defendant has been found guilty of the crime of (302) 
robbery; in October of 1953 ha went to trial for the same robbery and was 
found guilty. Subsequently the matter was taken to the Court of Appeals 
which reversed the conviction and remanded the case to this Court for re-trial. 

On November 3, 1953, Judge Letts imposed a sentence of from four to 
twelve years upon this defendant so that he has been incarcerated for 
practical purposes for two years as a result of this crime. 

I believe that the sentence imposed by Judge Letts was a proper one. I 
believe also that substantially the defendant should be credited with the 
time that he has already served upon the original sentence. 

Stephen Samuel Xelley, it is the sentence o£ this Court that you be 
incarcerated in a penal institution to be designated by the Attorney General 
or his authorized representative for a period of not less tnan two years, 
not more than ten years. 

Met. HARRIS: Of course. Your Honor has imposed sentence, but I point 
out to Your Honor that a ten-year maximum — I haven't calculated what 
would be the dates, but it would seem to me if he received a maximum of more 
than nine years under this present sentence, actually he would be in better 
position had he not appealed. He would have an additional fraction of a year. 
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THE COURT: I don't think so. I think: that his goodtioa credit 
vill mate the sentence substantially what it was when it was originally 
imposed. 

(Thereupon, the instant proceedings were concluded*) 


( 303 ) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding a Criminal Term 


(323) 

FILED IN OPEN COURT 
JUN 3 - 1932 
Ham K. HULL, Clerk 


Grand Jury Impanelled May 5, 1952, Sworn in on May 5, 1952 


THE UNITED STATES OF AMERICA 


Lewis J. Vilens 
Stephen S. Kelley 


) Criminal No. $01-52 
^ Grand Jury No. 7J8-52 

) Robbery (22-2501 D. C. Code) 


The Grand Jury charges: 

On or about April 25, 1952, within the District of Columbia, Lewis J* 
Villeins and Stephen S. Kelley by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, 
stole and tool: from the person and from the immediate actual possession of 
Joseph A. Corbey property of The Chesapeake 1* Potomac Telephone Co., a body 
corporate, of the value of about $1,014.00 consisting cf the following: One 


thousand fourteen dollars in money, 

A TRUE BILL: 

/s/ Oral L. Kline__ 


Foreman. 


/#/ Charles H. Trains 

Attorney of the United States in 
and for the District of Columbia* 


UNITED STATES DISTRICT COURT FILED 
FOR THE DISTRICT OF C0LUW3IA APR 2> 1935 


(33i} 


UNITED STATES C? AMERICA 


STEPHEN S. KELL,:! 


HftRRT M. HULL, Clerk 


Criminal No. 501-52 


ORDER 


This cause having come on for hearing pursuant to Title IS, Section 4244 
of the United States Code, for the purpose of determining the defendant*# 
present mental competence, and evidence having been adduced in open court, 
the Court finds that the defendant, Stephen S. Xelley, is presently mentally 
competent to understand the charges against him and to cooperate with counsel 
in his defense and it is, therefore, by the Court this 25th day of April* 1555, 

ORDERED That the defendant, Stephen $. Kelley, is presently of sound mind, 
is presently competent to understand the charge against him, is presently 
capable of cooperating with counsel in his defense and shall be tr ted on the 
charges for which he has been heretofore indicted. 

/#/ JoseP'.: C. MoC-arragh:' 

JUD& 



UNITED STATES DISTRICT COURT 
FOH THE DISTRICT OF COLUIZIA 


UNITED STATES OF AMERICA 

v. 

STEPHEN 3. KELLER 


FILED 
JUL 5 1955 
: SAjEQC M. HULL, Cleric 

: Criminal No, »$% 


( 346 ) 


motion for JUDCMsrr-flF acquittal 

AND/OR KEfcf TRIAL 


The defendant Stephen S. Kelley moves the Court to set aside the verdict 
entered herein, June 2S, 1955 and to enter a judgment of acquittal, or, in 
the alternative to grant unto defendant a new trial herein, and as cause 
therefor says: 

1 . 

1. The verdict was contrary to the evidence. 

2. The verdict was against the weight of the evidence. 

3. The Court committed substantial errors of law prejudicial to defendant 


during the course of the trial. 


11 . 

The Court erred in admitting into evidence testimony concerning a statement 
made by Wilhins in presence of defendant at a time whan defendant was in 
custody and charged with a criminal offense. This statement was prejudicial 
to defendant and the largest single factor in his conviction. The statement 
was inadmissible in any event under the circumstances. The statement was 


further inadmissible by reason of the fact that its maher i/as adjudicated of 


unsound mind by this Court as of the time of its naming. 

111 . 

The Court erred in its charge to the jury by unwarranted emphasis by 
repetition and otherwise of the right of the jury not to be bound by the 
opinion of experts who testified in the case, this action on the part of 
the Court included near the end of the charge as a preface oo the final (347) 
repeating of this aspect of the charge the words ,; I EMPHASIZE 1 ■ followed by 
words to the effect, !, you are not bound by the opinions of the expert 
witnesses-. The words |; I EMPHASIZE’ 1 could not be cured by the later charge of 
the Court to the effect that no portion of the chargG was intended to be 
emphasized. 

IV. 


Defendant will urge other and further reasons at the oral hearing hereof 
and will hereafter submit to the Court a memorandum of points of law involved 


herein. 

Service of a copy aclaoowledged 
this 5th day of July, 1955. 

/s/ Leo A. Rover cfh. 

United States Attorney 


/s/ DcLong Harris 
DeLong Harris 
1901 Eleventh Street, N. v . 
Washington 1, D. C. 
Columbia 5-7COO 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUIIBL'- 


UNITED STATES OF AMERICA 


FILED 

JUL 16 1955 
HARRY M. HULL, Claris 

Criminal No. 901-52 


STEPHEN 3. KELLEY 

PGII’ITS AND AUTHORITIES IN OPPOSITION TO DEFEI iD.U-IT*S NOTION 
FOR JUDGMENT OF ACQUITTAL AND/OR KEN TRIAL 

I. The Court Did Not Err in its Conduct of the Trial . 

The defendant complains that the Court ’ s admission into evidanca of a 
confession of the co-da fend ant Nillrins, made in the presence of the defendant 
Kelley and implicating him, was error and the largest single factor in his 
conviction". There is no doubt that where an accuisatory statement is un¬ 
equivocally denied 'oy the accused it is not admissible against him. 

! 

Shislrowshi v. Unit e d States. 81 App. D.C. 274. However, that is not the situa¬ 
tion in the instant case. Here, when the defendant Vilhins confessed to the 
crime in the presence of the defendant Kelley and implicated him, the evidence 
indicates that Kelley refused to say anything until he saw his attorney. Kelley, 

i 

in addition said “Do you thin!: I’m going to say anything that might send mo to 
to jail-? This it is submitted is not the 11 unequivocal denial- spohen of in 
the Shisliowslm. case, supra . This situation is even stronger than th9 accepted 
practice which permits otherwise -hearsay testimony to come in for the 
purpose of shewing that the defendant, when confronted with damaging accusa¬ 
tions in a situation calling for a response, remained silent. Wharton 1 s 
Criminal Evidence 11th Ed. § 653 . Certainly* the confession of Wilhins was one 
which ‘called for a response" from Kelley. A response, other than a denial hav¬ 
ing bo>-n madebyKolloy, the jury had the right to weigh both Wilkins’ ac¬ 
cusatory statement and Kelley’s reply. Snarf and Hansen v. United States, 

156 U.S. 51; Raffel v. United States, 271 U.S. 4S4; Dicherson v. United States, 
62 App. D.C. 191. 

The defense further contends that Villeins’ confession vas also inadmissible 
by virtue oi the fact that Villeins vas “adjudicated of unsound mind by this 
Court as of the time of its malcing* 1 . This is not so. To the contrary, the 
evidence indicates that the aforementioned confession of w ilhins was (849) 
made on May 12, 1952. Villeins vas not adjudicated to bo of unsound mind by 
the Court until July IS, 1952. Further, even if Villeins was of unsound mind 
at the time he made his confession, this fact was not known to Kelley, and it 
is submitted, it is Kelley’s reaction to the accusatory statement which the 
jury must weigh. 
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« 

« 


With respect to the Court's instructions to the jury, there was 
no error either in substance of the charge nor in the manner of deliver;*. 

The Court was duty bound binder the lew to advise the jury that the probative 
effect of the testimony of the expert witnesses was for them to detormine. 
United States v. Fischer. 245 F. 477; United States v. Pender^ast, 32 F. 19C. 

For the foregoing, reasons, it is submitted, the defendant's motion for 
judgment of acquittal and/or new trial should be denied. 

/s/ Leo A. Hover_ 


LEO A. ROVER 

United States Attorney 

/s/ Alfred L. Kantman_ 


ALFRED L. HANTIULH 

Assistant United States Attorney 

Certificate of Service 

I hereby certify that I have this 15th day of July, 1955, caused to be 

mailed a copy of the foregoing to Delong Harris, Esq., 1901 - 11th St., H.W., 

Washington, D.C., attorney for defendant. 

/s/ Alfred L. Hantaan_ 


ALFRED L. EANTMAN 

Assistant United States attorney 


" * 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


(351) 


United States of America 

v. 

>~2 

Stephen 3. ICelley 


FILED 

JUL 22 1955 
HARRY M. HULL, Clark 

Criminal No. 901-52 


ORDER 


The motion of the defendant for judgment of acquittal and/or new trial 
is denied. 


Date d 7/22/55 


/s/ Edward A. Tamm 
JUDGE 
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UNITED STATES DISTRICT COURT 
FOR T tE 

DISTRICT 0? COLUMBIA 


Un - ted States o.. Aio 

v. 

Stephen S. Kelley 
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Cr. Form No. 25 (352) 


FILFI' 

A'Jb 1 - 1555 
:mK£ M. HULL, Clark 


Criminal No. S01-52 


On this 1st day of August, 1555 came the attorney for the government and 

the defendant appeared in person and 1 by counsal, Delong Harris, Esquire. 

It Is Adjudged that the defendant has been convicted upon his plea of 2 

not guilty and a verdict of guilty of the offense of 

Robbery 
as charged 3 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 

being shewn or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 4 

Two (2^ years to Ten (10) years. 

tt/u/a/Mtwmtf 

It Is Ordered that the Clark deliver a certified copy of this judgment 

and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ Edward A. Tamm , 

United States District Judge. 

twum/uituiM/umwm/utf 

Clerk. 

1 Insert by counsel" or "Without counsel; the court advised the defendant 
of his right to counsel and asked him whether he desired to have counsel ap¬ 
pointed by the court, and the defendant thereupon stated that he waived the 
right to the assistance of counsel." * Insert (1) ■ guilty," (2' "not guilty, 
and a verdict of guilty," (3^ not guilty, and a finding of guilty," or 
(4) "nolo contendere," as the case may be. 3 Insert • in count(s^ number 
if required. 4 Enter (1 sentence or sentences, specifying counts if any; (2' 
whether sentences are to run concurrently or consecutively and, if consecu¬ 
tively, when each term is to begin with reference to termination of preceding 

term or to any other outstanding or unserved sentence; (3) whether defendant 
is to be further imprisoned until payment of the fine or fine and costs, or 
until he i3 otherwise discharged as provided by law. 5 Enter any order with 
respect to suspension and probation. 6 For use of Court wishing to recommend a 
particular institution. 
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NOTICE OF APPEAL, CRIMINAL 

UNITED STATES district court for til: district of Columbia 

UNITED STATES OF AMERICA 


(3S1) 

FILED 
AUC li 1955 
3ARRY Ii. HUH, Clerl: 


vs. 


Criminal No. 901-52 


Stephen 3. I'e^ley 


NOTICE CF APPEAL 

Name and address of appellant Stephen S. Kelley, D.C. Jail 
Naoe and address of appellant's attorney Pro Ge 
Offense Robbery 

Concise statement of judgment or order, giving date, and any sentence 
Aug. 1, 1955 - Sentence 2 to 1C years 
Name of institution where now confined, if not on bail D.C. Jail 

I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 


A\r 


22 *. 


1955 


Date 


/'s/ Stephen S. Kelley _ 

Appellant 

/s/ Pro je _ 

Attorney for Appellant. 
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1S52 Jim 3 Presentment and Indictment filed 


(1 count) 


Each: Copy of indictment given deft. cert, filed. 

6 No. 1: ARRAIGSD, Plea NOT GUILTY entered. \ 

Defendant renanded to the District of Columbia Jail. 

Cass is referred for appointment of counsel. 

Attorney Parr;' Howard, Sr. not prosent. LETTS, J. 

Cert, filed. 

6 No. 2: ARRAIGNED, Plea NOT GUILTY entered, 10 days, etc. 

Attorney Delong Harris present. 

Appearance of DeLong Harris entered. LETTS, J. Cert.filed. 

S No. 1: Order appointing Peter C. Chaconas as counsel to defend, 
filed. LETTS, J. 

13 No. 1: Appearance Perry v . Howard entered, filed. 

IS No. 2: hiotion of defendant to inspect documents, filed. 

Motion for Bill of Particulars, filed. 

20 No. 1: Ordered that Drs. Gilbert and Perretti conduit mental 
examination of the defendant, filed. LAI’S, C.J. 

20 No. 2; Motion to inspect documents argued and denied. 

Motion for bill of particulars ar:uec and denied. 

Attorney Delong Harris present. 3CHV. r £INHAUT,J. Cert.filed. 

25 No. 2: Order that Drs. Gilbert and Perretti conduct mental 
examination of the defendant, filed. LA l, B, C.J. 

Attorney Delong Harris present. 

25 No. 1: Enter withdrawal of Peter G. Chaconas as counsel for the 
defendant, filed. FIAT-IA^S, C.J. 


Jul IS No. 2: Report of Mental Examination of defendant by Joseph L. 

Gilbert, H.D., filed. (2< 


V 


1? Nos.1,2: Report of Mental Examination of defendant by Amino 
Perretti, M.D., filed. 

No. 1: Report of Mental Examination of dofendant by Joseph L. 
Gilbert, M.D., filed. 

1G EACH: Motion of U.S. Atty. for judicial determination of mental 
competency of deft., filed. 

ORDER granting motion of U.S. Atty. for hearing to 
determine mental competent; of deft., filed 

Hearing by Court to determine mental competency of deft. 
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UNITED STATS3 vs. LEWIS J. WILKINS, et al Cr. 901-52 Supplemental Page No._ 


Date 


Proceedings 


1952 Jul 1C EACH} FINDING: Respondent of unsound mind, 

Respondent committed to the custody of Attorney General. 


ice 


ORDER committing deft, to the custody of the Attorney 
General, filed. 

No. 1: Attorney Perry V. Howard present. 


No. 2: Attorney Delong Karris present. TAMM, J. Cert.filed. 

1953 Feb 13 Mo. 2: Letter from Winfred Overholser, ovpt. ot. Elizabeths 

Hospital advising that defendant is mentally competent 
to stand trial and properly assist in his own defense, 
filed. Commitment issued. Defendant committed to 
District of Columbia Jail. 

24 No. 2: Letter dated 2/13/53 from Winfred Overholser, Supt. 

Elizabeths Hospital advisin^ that defendant is now of 
sound mind and was discharged from treatment in said 
Hospital 2/13/53, filed. Commitment issued. 


Apr 1 Each: Transcript of proceedings, July ?.C, 1952, Pages 1-9, filed. 

(Clerics copy) (Reporter-Deeds) 

2C No. 1: Letter dated 4/2C/53 from rr infi-ed Overholser, K.D., advising 
that defendant at this time is mentally competent to 
stand trial, filed. 


Commitment issued. Dofendant committed to District of 
Columbia Jail. 


May 29 Mo. 1: Transcript of Testimony, July 1a, 1952, Pages 1 to 11, 

filed. (Clerics Copy) (Reporter-Deeds) 

Jul ? No. 1: Appearance of Jeanne B. Miles, as associate counsel for 

the deft., filed. 

Oct 12 Each: JURORS SWORN ON VOIR DIRE; JURY SWORN: 


Clarence 3. Keyes 
John A. Jachson 
William F. Cffutt 
Smanuol Graham 
hrss Frances F. Yu.ster 
Mrs. Pauline L. Rohrs 


Louis Goldstein 
Mrs. Boulah U. Gilmore 
■Mrs. Julia S. Elder 
Thomas E. Berry 
Mrs. Rose E. Perlcins 
Mrs. Ruby R. Patteson 


Case Respited until to-morrow at 10:00 a.m.; 

Deft, remanded to the District of Columbia Jail; 
No. 1: Attorneys Perry ' r . Howard, Sr. and Jean B. 
Miles present. 

No. 2: Attorneys Delong Karris present. LETTS, J. 
(Reporter-Thiel( Cert, filed 10-14-53 
(COMT'D. on SUPPL. PAGE 2) 
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United States vs. 


CRIMINAL DOCKET 

UNITED STATES DISTRICT COURT FOR T.3 DISTRICT 0? COLUMBIA 
# 1-LEIJIS J. WILKINS 


(370) 


#2-3TE?:-3:: S. KELLEY Cr. No. 901-52 Supplemental Pago No.2 


Dcte 


Prccecc'.i-nss 


IS53 Oct 13 Each: TRIAL RESUMED; same jury; 

Prayer’s of deft., filed: 

Case respited until to-morrow at 10:00 a.m.: 

Deft, remanded to the District of Columbia Jail: 

No. 1: Attorneys Perry V. Reward and Jeanne 3. I Ales . 
present. 

No. 2: Attorney Delong Harris present. 

LETTS, J. (Reporter-Thiel) Cert, filed 10-14-53. 

Oct 14 Each: TRIAL RESUMED; same jury: 


Government's Prayer (1), filed. 

Order for jury accommodations: 

July retires to consider their verdict: 

Jury to resume deliberation to-morrow at 10:00 a.m.: 

Defendant remanded to the District of Columbia Jail: 


No. 1: Attorney Jeanne B. I hies present. 

No. 2: Attorney DeLon^ Harris present. 

LETTS, J. (Reporter-Thiel) Cert, filed. 

Oct 15 Each: JURY RETURNS INTO COURT at 9:45 a.m. and retired to resume 

deliberations; 

VERDICT: No. 1: Not C-uilty by reason of insanity; 

Deft, remanded to the District of Columbia Jail: 
Attorney Jeanne B. Miles prosent. 

VERDICT: Guilty as indicted; 

Jury Polled; 

Deft, remanded to the District of Columbia Jail: 

Attorney DeLon& Harris present. 

LETTS, J. (Reportor-Threl) Cert, filed. 

Oct 20 No. 2: Motion of defendant for Judgment of Acquittal and/or for new 

trial, filed. Cert, of Sorv. 

1953 Cct 22 No. 2: Government’s Opposition to defendant's notion for jud&aant 

and/or new trial, and Memorandum of Points 1 Authorities 
m support thereof, filed. Cert, of Serv. 

2C No. 2: Points ■?: Authorities in support of defendant's motion for 
judgment of acquittal and/or for a new trial which was 
filed on October 20, 1953, filed. Cert, of Serv. 


(CONT'D. ON 3UPPL. PAGE 3) 




CRIMINAL DOCKET 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


(370) 


#1-LEtfIS J. WILKINS 

United States vs. # 2-STEPKEN S. XELLET Cr. No. 901-52 Supplemental Page Ho. 

Data Proceedings 

- ... = = ' ■= ■■■ ===a==sg=.===== = 

1953 Nov 6 No. 2: SENTENCED to imprisonment for a poriod of Four (4) yoars to 

Twelve (12) years* 

Attorney DeLong Harris present. 

LETTS, J. (Reporter-Thiel) 


No. 2: Motion of defendant for judgment of acquittal and/or (371) 
new trial heard, argued and denied. Cert, filed 11-9-53 


Attorney DeLong Harris present. 

LETTS, J. (Reporter-Thiol) 

Nov 12 No. 2: Judgment 1 Commitment of 11-6-53, filed. LETTS, J. 


No- 16 Each: TRANSCRIPT OF PROCEEDINGS, Jury Verdict, Thursday, October 15, 

1953, Pages 1-6, filed. (C12:s. Copy) (Reporter(Thiel) 

Nov 23 No. 2: Affidavit in support of application for leave to proceed on 

appeal without prepayment of costs, filed. 


Nov 25 Each: TRANSCRIPT 0? PROCEEDINGS- Excerpt from Jury Charge, 1,r ednesda^ 

10-14-53, Pages 1-6, filed. (Court Copy) (Reporter-Thiel) 


Nov 30 No. 2:. Affidavit. in support of application for lea^e to proceed CH 

APPEAL without Prepayment of costs, filed. November 23, 
1953, GRANTED 11-30-53. LETTS, J. NOTICE OF APPEAL. ' 
filed. (N) 

Dec C No. 2: ORDER appointing Michael X. Dolan as counsel to defend de¬ 
fendant on Appeal, filed. LETT.3, J. 

1954 Jan 9 No. 2: ORDER EXTENDING TIKE to file Designation of Record to January 

31, 1954, filed. KIRKLAND, J. 


Jan 29 No. 2: ORDER EXTENDING TIKE for filing the record on Appeal to 

February 26, 1954, filed. Md-UGHLIN, J. 

Feb 27 Mo. 2: ORDER EXTENDING Til'd for filing the designation of record in 

the U.S. Court of Appeals to iiarch 31, 1954, filed. PINE, J 

Mar 25 No. 1: Letter dated March 1C, 1954 from Winfred Overholser, K.D., 

Superintendent, At. Elizabeths Hospital advising that 
defendant is of sound mind, filed. 

Mar 31 No. 2: Certified copy of GRDER from the U.S. Court of Appeals for the 

District of Columbia Circuit allowing Michael X. Dolan, 

Esq. 'to withdraw his appearance for appellant and FURTHER 
ORDERING that the tiu.e for filing the transcript of 
proceedings be extended to Iiarch 31, 1957 and the time 
for filing appellant's brief be extended to April 3G, 1954, 
filed, dated 3-26-54. 

Apr 1 Ho. 2: Letter from the defendant requesting transcript of proceedings 

and for appointment of counsel, filed. 

(CONT'D OH SUPPL. PACE 4) 





(3?1) 


CRIMINAL DOCST 

UNITED STATES DISTRICT COURT FOR TIE DISTRICT OF COLOMBIA 
#1-LE! T IS J. VHXIN3 

United States vs. #2-ST2?IIEi: S. IGLLEY Cr. No. 501-52 Supplemental Page No. 4 
Date Proceedings 

1954 Apr 5 No. 2: Letter filed April 1, 1554 and treated as motion to obtain 

transcript at Government expense, denied, fiat. 

LETTS, J. (IT) 

Apr 7 No. 2: Let the transcript of Proceedings he furnished at (372' 

the expense of the United States. LETTS, J. 

Apr 12 No. 2: Certified copy of Order from the U.3. Court of Appeals for 

the District of Columbia Circuit directing that the time, 
for filing a designation of the record and the time for 
filing the transcript of record he extended to April 20, 

1954 and that the time for filing appellant’s brief be 
extended to June 1, 1554, filed, dated 4-S-54. 

Apr 27 -Each: TRANSCRIPT OF PROCEEDINGS, Vol. I, Pages 1-C6, Monday, 

October 12, 1953; Vol. II, Pages 07-210, Tuesday, 

October 13, 1S53; Vol. Ill, ?a 0 es 211-262, Wednesday, 

October 14, 1953, Thursday, October 15, 1553, filed. 

(File Copy) (Reporter-Thiel) 

Apr 30 No. 2: Certified copy of Order from the U.S. Court of Appeals for 

tho District of Columbia Circuit ordering that the tiuo 
for designating the record and filing tho transcript of 
record be extended to May 31, 1554 and that tho tine for 
filing appellant’s brief be extended to July 1, 1554, filed, 
dated 4-27-54. 

May 13 "No. 2: TRANSCRIPT 0? PROCEEDINGS, Pages 1-10, Friday, November 5, 

1553, filed. (File Copy) (Reporter-Thiel) 

Jin 1 Nos.1,2: TRANSCRIPT OF PROCEEDINGS, Pages 1-4, Friday, June 6, 1552, 

filed. (File Copy) (Reporter-Thiel) 

Jun 7 No. 2: DESIGNATION OF RECORD on appeal, filed. Cert, of Serv. 

Jun S No. 2: TRANSCRIPT OF PROCEEDINGS, Vol. 1, Pages 1-11, June 20, 

1552, filed. (Clerk's Copy) (Reporter-Cinciotta) 

Jun 10 No. 2: Cert, copy of ORDER from the U.S. Court of Appeals for the 

District of Columbia Circuit EXTENDING THE THE for 
designating the record and filing the transcript of record 
to June 15, 1554 and EXTENDING T'J. TIMS for filing- 
appellant's brief to July 15, 1954, filed, dated 6-7-54. 

Jun 15 No. 2: TRANSCRIPT OF PROCEEDINGS beforo Chief Judge Laws, April 16, 

23, May 7, and June 3, 1553, Pages 1-15, filed. 

(File Copy) (Roporter-Doran) 

Jun 29 No. 2: Cert, copy of Order dated June 25, 1554 from United States 

Count of Appeals for the District of Columbia Circuit 
extending tho time for filing the transcript of record to 
June 30, 1554 and the time for filing appellant's brief 
to June 30, 1554, filed. 

(CONT'D. ON StJPPL. PAT-3 -5'. 
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CRIMINAL DOCKET 

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
# l-LEV^IS J. V7ILKINS 

United States vs. #2-STEPKEN S. FET.T/EY Cr. No. 901-52 Supplemental Pago No. 5 
Date Proceedings 

1954 Jun 30 No. 2: TRANSCRIPT OF PROCEEDINGS, Pages 1-3, filed. (Attys. Copy) 

(Roporter-Powell) 

Jul 13 No. 2: Cert, copy of order from United States Court of (373) 

Appeals for the District of Columbia Circuit extending 
time within which appellant may file the transcript of 
record to and including July 15, 1554 and extending time 
to file his brief to and including August 15, 1954, filed. 

Jul 13 No. 2: Record on Appeal delivered to the United States Count of 

Appeals in Forma Pauperis. (Clerlr's Fee &64.S0) 

Doc. 23 No. 2: MANDATS from the U.S. Court of Appeals for the District of 

Columbia Circuit REVERSING the judgment and REMANDING 
the case to the U.S. District Court for a new trial, with 
opportunity to the United States, the accused and the 
court, for pretrial consideration and action pursuant to 
IS U.S. Code, 4244, filed. 

1555 Jan 7 No. 2: ORDER appointing Robert J. Harlan as counsel to delend, filed. 

LAWS, C.J. 

Jan 17 No. 2: MANDATE from the U.S. Court of Appeals for the District of 

Columbia Circuit REVERSING the judgment and REMANDING 
the case to the U.S. District Court for a new trial, with 
opportunity to the United States, the accused and the 
court, for pretrial consideration and action pursuant to 
IS U.S. Code, 4244, PRESENTED.- 

Jan 15 No. 2: Motion for Mental Examination and Judicial determination of 

Mental Competence of Deft, and Points 1 Authorities, filed. 
Cert, of Serv. 

Feb 4 No. 2: Motion for Mental Examination A judicial determination oi 

Mental Competency of deft. *: ascertainment of counsel 
withdrawn by counsel with approval of Court; 

Motion of Court for mental examination and judicial deter¬ 
mination of Mental competency of deft. 

ORDER committing deft, to St. Elizabeth's Hospital for a 
period not to exceed Sixty (30) days for Mental Examina- 
• tion, filed. 

Praecipe withdrawing appearance of Robert J. Harlan 
approved by the Court, filed. 

Attorneys Robert J. Harlan and DcLong Harris present. 
MATTHEWS, J. (Reporter-Watson' 

(CONT'D. 01\ T 3UPPL..PAG2 3) 
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CRIMINAL DOCKET (3:3) 

UNITED STATES DISTPJCT COURT FOR THE DISTRICT OF COLUMBIA 


1. LEVIES J. WILICIh’S 

United States vs. 2. STEPHE N S. KELLEY Cr. No. 9C1-52 Supplemental Page i T o. 6 

Date Proceedings 

1955 Mar 31 No. 2: Letter dated March 29, 1955 from Tr infred Overholsar, 

Superintendent of 3t. Elizabeths Hospital advising 
that Deft, is mentally competent to understand the 
proceedings against him and ho is of Sound Mind at 
the present time, filed. 

Deft. COMMITTED to the District of Columbia Jail. 
Commitment issued. 


Apr 4 No. 2: Government’s Motion for judicial determination of (374) 

Mental Competency of Deft., filed. Cert, of Sarv. 

Apr 29 No. 2: Judicial detennination of mental competency, granted; 

HEARING BEGUN: 


FINDING: Deft. Competent to stand trial; Order 
finding Deft. Kent. Comp. Deft. COt KITTED to the 
District of Columbia Jail. Commitment issued. 


Motion of Defendant for reduction of 3ond heard and 


Granted; Bond fired by 
05,000.00. 


tha Court in the sum of 


Attorney DeLong Harris present; KcGARRAGHY, J. 


(Delehanty, Reporter) Cert, field. 


Jun 9 No. 2: Motion of deft, for payment of erpert witness faes by 

the Government, filed. Affidavit of Defendant, filed. 

Jvn 9 No. 2: CONSENT GRDHR appointing Drs. Amino Porretti and Joseph 

L. Gilbert to testify and directing that each be 
paid a fee of <! '«25.C0 by "the United States, filed. 
LAWS, C.J. | 


Jun 23 No. 2: JURORS FROM CRIMINAL COURT NO. FIVE S’-’ORN ON VOIR DIRS; 

JURY SV’ORN: 

Reginald S. Bancroft Ian J. Bald Milton Eisan 

Lawronce Cool: Rosa A. Johnson Irene D. Stolman 

Marguerite A. Dant Charles J. Piper: James A. Brown 

James F. Edmonds Matthew V. Rinfrette Annie M.F. v arren 

Deft’s, oral motion for a hiistrial haard, argued 

and denied; 

Case RESPITED until Monday morning 6-27-5 5 at 
10;00 a.m.; Attorney DeLong Harris present. 

Deft, remanded to the District of Columbia Jail. 

TANK, J. ^ Reporter-Dor an Cert, filed. 


(CCNT’D. OK oUPPL. PAGE 7, 







CRIMINAL DOCKET 


(374) 


UNITED STATES DISTRICT- COURT FOR THE DISTRICT OF COLUMBIA 
1. LOTS J. VILKINS 

United Statos vs. 2. STEPHEN S. KELLEY Cr. No. 901-52 Supplemental Pas:e No. 7 


Date 


Proceedings 


1955 Jvn 27 No. 2: TRIAL RESUMED; same jury; 

Deft's. Oral motion for Mistrial or Judgment of 
Acquittal heard, argued and denied; 

Case RESPITED until to-morrow morning; Deft, remanded 
to the District of Columbia Jail; Attorney DeLong 
Harris present. TAMS, J. (Reporter-Doran) Cert, filed. 

Jun 2C No. 2: TRIAL RESUMED; same jury; 

Court orders food for jury; 

VERDICT: Guilty as indicted; Case is REFERRED to the 
Probation Officer of the Court; Deft, remanded to the 
District of Columbia Jail, 

Attorney DeLong Harris present. (37'5) 

TAMM, J. (Reporter-Doran) Cert, filed. 

Jul 5 No. 2: Motion for judgment of acquittal and/or Nev Trial, filed. 

Cert, of Serv. 

Jul 16 No. 2: Points & Authorities in opposition to deft's, motion for 

Judgment of Acquittal and/or Nev Trial, filed. 

Cert, of Serv. 

Jul IS No. 2: Motion for Judgment of Acquittal or for a nev trial heard, 

argued and ta2:en under advisement. 

Deft, remanded to the District of Columbia Jail: 
Attorney DeLong Harris present. TAM'S, J. 

(Reporter-Thiel) 

Jul 22 No. 2: ORDER denying defendant's motion for judgment of Acquittal 

and or nev trial, filed. 

OFFICIAL TRANSCRIPT OF PROCEEDINGS before Judge Tamm, 
Juno 2C, 1955; Pages 1-17, filed. (Reporter-Doran, Jr.) 
TAMM, J. 

Aug 1 No. 2: SENTENCED to imprisonment for a period of 

Tvo (2) years to Ton (10) years. 

Defendant remanded to the District of Columbia Jail; 
Judgment Commitment, filed. 

Attorney DoLong Harris present. 

TAWS, J. (Reporter-Thiel) 

Aug 4 No. 2: Affidavit in support of application for leave to proceed 

on Appeal without prepayment of costs, filed. 

(Prepared by the Deft.) 

Aug 5 No. 2: ORDER denying motion of the defendant for leave to Appeal 

in Forma Pauporis without prejudice. MATTHF'S, J. 

(CONT'D. ON SUPPL. PAGE S) 
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(375 


CRIMINAL DOCKET 


UNITED STATES DISTRICT COURT OF TEE DISTRICT OF COLUIBIA 
1. LEWS J. TOKENS 

United States vs, 2. STEPHEN S. KELLEY Cr. No. 901-52 Supplemental Pa.e No. S 


Date 


Proceedings 


1955 Aug 5 No. 2: Deft’s Reply to Order denying Motion for leave to proceed 

on Appeal in Fonaa Pauperis for failure to comply 
vith Title 2C, Soc. 1915, U.S. Code, filod. 

(Prepared by Deft.) 

Aug 11 No. 2: NOTICE OF APPEAL, filed. 

Clerk’s Fee $5.00 paid and credited to the United 
States* 


Aug IS No. 2: Election against service of sentence signed by Defendant, 

filed. 

Aug 19 No. 2: Defendant’s notion and affidavit for leave to proceed on 

appeal in forma paperis filed 3-9-55 - DENIED, no 
substantial question of law or fact - hence not taken 
in good faith. TAW*i, J. (N) 

Oct 10 No. 2: Certified copy of Order from the U. 3. Court of (276) 

Appeals for the District of Columbia Circuit granting 
petitioner leave to prosecute in Forma Pauporis an 
appeal from the order of the District Court entered 
August 1, 1955; and that the stenographic transcript 
of the proceedings be prepared at the expense of tho 
United States, and further ordering that the record 
on appeal shall be prepared by the Clerk of the 
District Court as promptly as possible and be trans¬ 
mitted to the U. S. Court of Appeals vitliin forty 
days, filed, dated October 7, 1955. 

Oct 12 No. 2: DESIGNATION OF RECORD, filod. Cert, of 3erv. 

Oct 19 No. 2: COUNTERDSSIGNATIOi! of record, filed. Cert, of 3erv. 

Oct 23 No. 7: TRANSCRIPT OF PROCEEDINGS, Pages 1-23, !Friday, April 29, 

1955, filod. (Clerk’s Copy) (RepOrtcr-Dlohanty) 
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IN TZL UNITED STATES DISTRICT COURT 


(27) 


FOR TIE DISTRICT OF COLUMBIA 


UNITED STATES 

v, 

LEVIS J, 'WILKINS and 
STEPHEN S, KELLEY, 

Defendants* 


Criminal No* 901-52 


Washington, D* C*, 

July IS; IS52* 

The above-entitled matter came on for lunacy inquisition before the 
HCN* EDWARD A. TA1M, United States District Judge, at 12:00 o*clocl: noon, 
APPEARANCES: 

On behalf of the United States: 

MARTIN McNAMARA, 

Assistant United States Attorney* 

On behalf of Defendant Villeins: 


F. W, HOWARD, Esq 
On behalf of Defendant Kelley: 
DeLONG HARRIS, Esq 


PROCEEDINGS (2S) 

DEPUTY COURT CIERK: United States v, Levis * ill'ins, Stephen Kelley* 

THE COURT: You may proceed, Mr, McNamara, 

MR, HARRIS: May I address the Court? I want to inquire of the Court as to 
■ tether or there will be a hearing as to both of these defendants at one time* 
TEE COURT: What is the status of this case, Mr, McNamara? Are both of 
these men to have a hearing this morning? 

Ml* McNAMARA: I am awfully sorry. Your Honor, I was distracted; %/ould 
Your Honor repeat his statement? 

THE COURT: Are both of these men to have a lunacy hearing this morning? 
MR, McNAMARA: That is correct, I have at this time e motion for judicial 


determination as to Levis J* ’fillins and a motion for judicial determination 
of Stephen S* Kelley, Your Honor, 'Attached thereto. Your Honor, is a proposed 
order for the hearing in each case* 
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THE COURT: Are counsel prepared to proceed in behalf of both (28' 

defendants? Mr, Harris, are you ready? 

MR, HARRIS; I represent Mr, Kelley, but I might suggest to the Court for 
the purposes of the record ? -fchqt these hearings be conducted separately, 

THE COURT; 'hat is the purposej it is one case, is it not? 


MR. HARRIS; This is a lunacy inquisition. Tour Honor, not a case. 

THE COURT; The Court is aware of that fact. Is it contested? 

MR. HARRIS; It is not. Your Honor. 

MR. HOWZRD* Mine is not. 

MR, HARRIS: Mine certainly is not; however, it seems to be out of the 
ordinary to conduct two lunacy inquisitions at one and the same time, 

THE COURT; Perhaps that is the progress of the lav, doing the things 
with more facility than we did. I see no reason why the Court cannot hear 
the testimony of the doctors as to both defendants. 

You may proceed, Mr. McNamara, 

MR. McNAMARA: Dr, Gilbert, please* 

i 

Thereupon — 


(29) 


EE, JOSEPH L. GILBERT 

'ms called as a witness on behalf of the United States, and being first duly 
sworn, was examined and testified as follows; 

DIRECT EXAMINATION 

BY MR. McNAMARA; 

Q State your full name, sir. 

A Joseph L, Gilbert, 

0, And your are a psychiatrist directed by this Court to conduct a 
mental examination of Stephen S, Kelley and Levis J. Willans# (30> 

A Yes. 

THE COURT; I suggest you confine your questioning to one defendant at a 


time, 

MR. McNAMARA; Very well. Your Honor. 

By the way, will counsel stipulate the qualifications of Dr* Gilbert? 

j 

MR. HOWARD; Most assuredly. 

MR, HARRIS: Yes, 

THE COURT: The Court recognizes Dr. Gilbert's qualifications. 

(Thereupon, the examination proceeded as to Mr, A'illins, '/hich is 


not made a part of this record*' 



BY MR. McNAM/PR 


(30' 


Q All right. Doctor* You also had occasion to examine one Stephen 
Kelley, the defendant in this case, as Vf J.1? 

A Yes, I have examined Stephen 5. Kelley on July 5 end July 12 at 
the District of Columbia Jail* 

Q What are your conclusions. Doctor? 

A As a result of my examinations of Stephen S* Kelley, it is my 
opinion that he is of unsound mind, also suffering from the common type of 
mental disorder, dementia preecox, with symptoms largely of the paranoid 
variety but he is also very depressed, evasive, suspicious, people have 
persecuted him, he has been nervous for a long time, he dates it bad*’ to 
the time he left the Service sometime in 1945 or 1946. He said he was (31^ 
even nervous before he came out of the Army* He had some trouble, but ’/as 
discharged from the Army* People stare at him, t&12: about him, refer to him 
r/ith various derogatory terms, people on the street, even strangers, when he 
goes out on the street or in the resturants, they remsrl* about him, tall' 
about him, friends have turned against him and they have lac’s efforts to 
frame him up* He has been very depressed over this attitude of people toward 
him which he believes has been true and has thought about ending his life. 

He is very shut in, seclusive* At times during my examination, he 1 d refuse 
to answer, or was unable to answer, and he is, I thinh, a very sic!: boy and 
should be committed for treatment* 

MR* McNAMARA: Than!: you. Doctor. 

Your witness. 

THE COURT: Doctor, do you believe he is so mentally incompetent as to 
be unable to understand the proceedings against him or properly assist in 
his own defense? 

THZ WITNESS: I believe that he is, sir, unable to understand ’dth any 
degree of clarity the charges against him and I believe he is unable to 
assist in the defense of any charges pending against him* 

CROSS-EXAMINATION 

BY MR. KARRIS: 

Q Doctor, you speah of difficulty he had at the time he was dis- (32) 
charged from the Service in 1946. Do you hnow or did you find out concerning 
the nature of that difficulty? 

A No, except what he told me. They ’'anted to send him to the hospital 
and he refused to stay and something occurred that caused a — I thin 1 ' he 


said he struct an officer, a warrant officer, nolrdthstending his good (32' 
record up to that particular point of his service, 

Q Do you believe. Doctor, that his present psychotic condition 
stems from that incident bach in 1946? 

A Veil, there may be elements of it but it has been going on a long 
time, I mean there may have been elements of it even at that time, I couldn’t 
state, I didn’t get any active symptoms but the active symptoms have been 
going on for a long time. For example, he rms still in the Army and refused 
to accept orders to enter an Army hospital for observation and apparently 
they didn’t press it and he reported back to his ovra outfit, which is not 
usual, 

Q Do you ascertain, that the Army rented him observed for a mental 
condition? 

A Yes, he was sent to a hospital and stayed one dcy, he told me, 
the best of his knowledge he stayed one day or less and reported back to 
his outfit; he refused to remain in the hospital and told them so, 

Q Doctor, in your opinion, how long has the defendant I'elley been 
psychotic? 

A Almost serveral years, a long time, I thin!'. (33' 

MR. HARRIS: That is all. 

THE COURT: You may step dovm. Doctor. 

MR. McNAMARA: I have no further testimony to offer. Your Honor. 

THE COURT: Aren’t you going to hear Dr, Perretti? 

MR* McNAMARA: I beg your pardon. 

Dr, Perretti, please. 

Thereupon — 

ER. AMINO PERRETTI 

iras called as a witness on behalf of the United States, and being first duly 
svTom, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McNAMARA: 

Q Your name, please? 

A Amino Perretti. 

THE COURT: The Court assumes that the counsel stipulate as to Dr. 
Perretti* s qualifications. 

MR. HO'ARD: Yes, Your Honor. 

Ml. HARRIS: Yes, sir. 



(Thereupon, the examination proceeded as to Mr* ,f ill*ins, (33^ 

which i§ not made a part of this record*' 

BY MR. McNAMARA: 

Q. You also had occasion under order of this Court to examine 
defendant Kelley? 

A Yes, I examined him on July 12, 1952, and as a result of the (34) 
examination, I concluded that he is suffering from a mental disorder, a 
psychosis, namely dementia praeco::, paranoid type, characterized by his 
mental symptom of extreme introversion, negativism, the presence of paranoid 
ideas, delusions of reference, ideas of persecution, hallucinations* 

Q You believe he is mentally incompetent and unable to understand 
the proceedings against him or properly to assist counsel in defending him 
against the charges? 

A I do. 

MR* McNAMARA; Your witness. 

CROSS-EXAMINATION 

BY MR. HARRIS: 

Q You believe he has been psychotic for a considerable period of 

time? 

A Yes, I believe he has been of unsound mind for some time. 

TIE COURT; Any further questions? 

Ml. HOWARD: Nothing further. 

MR. H-'RRIS: No. 

T*E COURT: You may step do'.m. 

(Witness excused.^ 

III. McNAMARA: Both doctors state each of these men to be of unsound 
mind and I subrait to the Court an order in proper for for commitment of 
these men. 

THE COURT: The Court finds defendant LevrLs Wilkins is of unsound (35) 
mind end directs his incarceration in the custody of the Attorney General 
to a hospital for the mentally ill to remain so confined until he is cured 
or the charges against him are otherwise disposed of. 

The Court finds .that the defendant Stephen S. Kellej'- is mentally in¬ 
competent and directs that he be confined to the custody of the Attorney 
General to be incarcerated in an institution for the mentally ill until he 
is cured or until the charges against him are other’-rise disposed of. 

(Thereupon, the foregoing proceedings were concluded.) 
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CERTIFICATE OF OFFICIAL COURT REPORTER 


(35' 


i 

I, Margaret A. Deeds, one of the Official Court Reporters of the 
United States District Court for the District of Columbia, hereby certi'V 
that the foregoing is the official transcript of an excerpt from the 
above-entitled proceedings. 

Dated this 16th day of February, 1953. 


/s/ Margaret A. Deeds _ 

Official Court Reporter 

IN THE UNITED STATES DISTRICT COURT FOR TEE DISTRICT OF COLUMBIA (359'> 
UNITED STATES OF AMERICA : 

v. ; Criminal No. 901-52; 

STEPHEN S. ICSLLEY : 

Defendant : 

0 R D E R 

Upon consideration of the motion made in open Court by De Long Harris, 
attorney for defendant Stephen S. Eelley, pursuant to Section '244, Title IS, 

U. S. Cod.e, Ch. 313, as amended, for a mental examination of the defendant, 
Stephen S. Telley, and the Court having reasonable cause to believe that the 
said defendant may be presently insane or other" ri.se so mentally incompetent 
as to be unable to understand the proceedings against him or properly assist 
in his cr.m defense, it is by the Court this 25th day of June, 1952. 

ORDERED, That the said defendant shall be examined by Doctors Amino 
Perretti and Joseph L. Gilbert, qualified psychiatrists, as to this mental 
condition. Said doctors will, upon completion of their examination, file 
with this Court a report which shall express their opinion of the sanity 
or mental competency of the defendant. 


/s/ Bolithc J. Laws 
JUDGE 
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1437 Rhode Island Ave., N. rr . (320' 

Washington 5, D* C* 

July 15, 1952 


Honorable Bolitha J. Lavs, Chief Judge 
United States District Court 
for the District of Columbia 
Washington 1, D* C. 


Re: Cr„ No. 901-52 


Mr dear Judge Lavrs: 

In accordance vdth the order of the Court to examine Stephen S. 
Kelley, a colored man, 32 years of age, I have the honor to inform you that 
I examined this man July 5 and July 12, 1952, at the District of Columbia 
Jail* 


These examinations reveal and it is my opinion that Stephen S. 
ICelley is of unsound mind, suffering from Dementia Praecox, and commitment 
to a hospital for the care of the mentally ill is recommended. 

Copies of this report with affidavit in duplicate setting forth 
this man*s condition are being forwarded to the office of the United States 
Attorney* 


Respectfully submitted. 


/s/ Joseph L, Gilbert, M.D* 
Joseph L* Gilbert, M.D* 


cc: 

Mr. Harry M, Hull, 

United States District Court 

Attention - Mr. James Menendez 

3201 Eighth Street S. E. (363' 

Washington, D. C. 

July 16, 1952 

Honorable Bolitha J, Laws, Chief Judge 
United States District Court 
for the District of Columbia 
Washington 1, D. C* 


In Re: Stephen Samuel ICelley 
Criminal Number: 901-52 


My dear Judge Lavs: 

In response to a request from the Court for a mental examination on one, 
Stephen Samuel Kelley, a 31 year old colored man, presently confined in the 
District of Columbia Jail, I respectfully report that I mode such a mental 
examination on July 12, 1952* 

As a result of such mental examination I conclude that this man le cf 
UNSOUND MIND, suffering from DEMENTIA PRAECOX and commitment to a hospital 
for the care of the mentally ill is recommended. 
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Copies of this report i/ith affidavit in duplicate setting forth (3S3' 
this man*s condition are being forwarded to the office of the United States 
Attorney, attention, Mr* William S. McKinley, Assistant United States 
Attorney* 

Respectfully subnit tec’. 


/s/ amino perretti, o. 

AMINO PERRETTI^ II. ;D. 

AP: ff 
cc: 

Mr* Harry M. Hull, Clerl: 

United States District Court 
for the District of Columbia 

Attention: Mr. James Menendez 


UNITED STATES DISTRICT COURT (370' 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA ; 

v. : Criminal No. 901-52 

STEPHEN S. KELLEY : 

MOTION OF THE UNITED STATES ATTORNEY 

FOR A JUDICIAL DETERMINATION 
CF THE MENTAL COMPETENCY OF THE EESEENDANT 

Charles M. Irelan. United States Attorney in and for the District of 
Columbia, respectfully represents unto this Honorable Court as follows: 

The above-named defendant, Stephen S. Kelley, \ms indicted in this • 
District on a charge of violating Title 22, District of Columbia Code, 

Section 2901, on April 25, 1952, Criminal Case No. 901- 52 j tlut ^ending 
trial, it became apparent that the said defendant was of unsound mind; that 
the said defendant was examined by psychiatrists to determine the defendants 
condition; that it nov r appears from the reports and affidavits of Drs. 

Joseph L. Gilbert and Amino Perretti, psychiatrists attached to the staff 
of Gallinger Municipal Hospital, that the defendant is presently insane or 
otherwise so mentally incompetent as to be unable to understand the proceedings 
against him or properly assist in his cr.ra defense. The said reports and 
affidavits of Drs. Joseph L. Gilbert and Amino Perretti are attached hereto 
and made a part thereof. 


’•THEREFORE, the premises considered, the said United States Attorney 
respectfully prays that this Honorable Court judicially determine the mental 
competency of the defendant, as provided by Section 4244, Title IS, United. 


States Code. 

/s/ Charles M. Irelan 


United States Attorney 



Acs: ctar.+- United States Attorney 
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DISTRICT OF COLUIfuIA: ss 


FILED (371) 

JUL 16 1152 
HARRY hi. HULL, Clcrb 
I, William 3. McKinley, bein^ first swom according to law, on oath 

depose and say that I am an Assistant United States Attorney for the District 

of Columbia; that I have read the foregoing motion by me subscribed and bnow 

the contents thereof, and that I verily believe the seme to be true. 

/a/ William S. McKinley 

'*HLiaH s. mckinley 
A ssistant United States Attorney 
Subscribed arid sworn to before .me this 16“ day of July, 1552. 

/s/ Lillian Trci mell_ 

Notary Public, D.C. 

FILED (i/2) 

JUL 18 1552 

HARRY M. HULL, Clerl: 

This is tc certify that I, AMINO P2RR2TTI, a physician duly licensed to 
,-ractice medicine in the District of Columbia, and having experience in the 
diagnosis and treatment of mental and nervous disorders, have on July 12, 1552 
examined STEPHEN SAMUEL KZLLZY, a 31 year old co?.ored : an who is now confined 
m the District of Columbia Jail, and it is my opinion that the said, Stephen 
Samuel Kelley is of UNSOUND Mil*D suffering from DEMENTIA PEAECQX and should be 
coiumitted to St. Elisabeth’s Hospital. 

/s/ Amino Porre ti, II.D. 

I 

3201 Eighth Street S.2. 

Subscribed and swom to, before me, this 17th day of July, 1552. 

/s/ Iren e II. Austin 

Notary Public, D.C. 


FILED (3.3) 

JUL 18 1952 

HARRY M. HULL, Clerl: 

This is to certify that I, Joseph L. Gilbert, a physician duly licensed to 
practice medicine in the District of Columbia, having experience in the 
diagnosis and treatment of nervous and mental disorders, have on July 5 and 
July 12, 1552, examined Stephen S. Kelley, a colored i^an, 52 years of a'.e, at 
the District of Columbia Jail, and it is my belief that the said Stephen 3. 
Kelley is of unsound mind, suffering from Dementia Praocox, and should be 
committed to St. Elizabeths Hospital. 

/s/ Josenh L. Gilbert| 

Joseph L. Gilbert 

143. Rhode Island Avo., N.v. 

Subscribed and swom to before mo this 14th. day of July, 1552. 



